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lect one S. F. Taylor president pro tem. of said council and to 
elect other officers of the council, and assumed and pretended to 
transact legislative business thereafter, and assumed and pretended 
to pass enactments which the said persons pretending to be 

1 Legislature did then and there assert and claim were acts 

of the Legislature of the fifteenth session of Idaho Territory. 

That, as your applicant is informed and on his information — 

: ves, there are some 17 of said pretended acts of the Legis- 
‘ature thus assumed and pretended to be passed by the said persons 
-had expired for holding said session of the Legisla- 


. ‘ 
. | CMdaf¢r 


Your applicant further alleges that in making up and preparing 
ecord of the said 60th day of the said session of the Legislature 
the clerk did not show thereafter the same to this applicant, and 
ipplicant has never seen till after the said chief clerk had filed 
with the seceetary of the Territory, the defendant herein, certain 
papers which he claimed and prete ‘nded were the proceedings of the 
said satiath day of the said session of the council, but which, in 
truth and in fact, were a false and fictitious account of the proceed- 
ings of that day, signed by S. F. Taylor and not signed by J. B. 
Clough, president of the council, as required by the rules and prac- 
tice of the council 
That vour applicant has now seen the said pretended proceedings 
he office of the secretary of the Territory, and finds that a part 


of the said pretended minutes or records has been cut out; that there 
are 3 nubs of leaves which have been a part of the former proceed- 
ings of the records or minutes of the said fifteenth session. 


That that part of the minutes which recites that the said president 
of the council had declared the said session adjourned and his rea- 
sons therefor have [has] been cut out and was omitted from the 

minutes as filed with said secretary of the Territory. 
That this applicant, the president of the said council, did, 
on the 14th day of February, 1889, call the attention of the 
said secretary of the Territory to the said cut leaves, and stated to 
him the proceedings which should have appeared therein, and 
handed to him a re port of the proceedings as the ry actually occurred, 
and demands hat the same should be incorpors ated with the pro- 
edings of the said Legislature and be recorded asa part of the 
proceedings of the council of said Legislature. 

That the said Edward J. Curtis, secretary of the Territory. of 
idaho, did then and there decline to record the said adjournment 
and proceedings and each and every part thereof as part of the pro- 
ceedings of the said Legislature. 

And your applicant did then and there also demand that the said 
report as furnished by this applicant should be certified to Congress 
asapart and a portion of the proceedings of the Legislature of 
Idaho for the fifteenth session. 

That the said Edward J. Curtis did then and there refuse to re- 
port the said adjournment as a part of the said proceedings or any 
part of the report as furnished by this applicant, and your applicant, 
after having stated and certified to said Edward J. Curtis, secretary 
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of the Territory of Idaho, that all of the alleged proceedings wherein 
it was pretended and claimed that said S. F. Taylor was president 
pro tem. were had after the hour of 12 o’clock and after the adjourn- 
ment of the said council by the president thereof, demanded that 
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part of the report as furnished by this applicant, and your applicant, 
aiter having stated and certified to said Edward J. Curtis, secretary 
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of the Territory of Idaho, that all of the alleged proceedings wherein 
it was pretended and claimed that said S. F. T aylor was president 
pro tem. were had after the hour of 12 o’clock and after the adjourn- 
ment of the said council by the president thereof, demanded that 
the said subsequent pretended proceedings and pretended 
5 legislation should not be recorded asa part of the proceed- 
ings of the Legislature, and, if already recorded, that the 
same be expunged from the record of the proceedings of the fifteenth 
session of the said Legislature, all of which the said secretary of the 
Territory declined to do and still does decline to treat the said pre- 
tended proceedings and acts signed by the said S. *. Taylor, as 
president pro tem., as null and void, and threatens to report the said 
proceedings of the council of the said Legislature and threatens to 
certify the same to Congress as a part of the said proceedings. 
6 Wherefore vour applicant prays that a writ of mandamus 
may issue from this honorable court commanding the 
said Edward J. Curtis, secretary of Idaho ‘Territory, to record the 
said report of your petitioner as a part of the proceedings of the 
said fifteenth session of the council of the Territory of Idaho, and 
commanding him to expunge from the record and minutes of the 
sixtieth day of said session all the pretended proceedings assumed 
to be done by S. F. Taylor as president of the council, and to strike 
from the files and record of the laws of Idaho those pretended acts 
of the Legislature which were passed while the said S. F. Taylor 
pretended to be president pro dem. of the council and signed by 
him as such, and for such other relief as may be proper under the 
circumstances. 
(Signed) ARTHUR BROWN, 
LYTTLETON PRICE, 
S. B. KINGSBURY, 
TEXAS ANGEL, 
Attorneys for said J. P. Clough, President of the Couneil. 


TERRITORY OF IDAHO, | 
County of Ada, } 


John P. Clough, being sworn, says that he has read the foregoing 
application for a writ of mandate and knows the contents thereof ; 
that the same is true of his own knowledge, except as to matters 
stated to be on information and _ belief, and as to those matters he 
believes it to be true; that he makes the annexed application a part 
of this affidavit. 

J. P. CLOUGH. 


Subscribed and sworn to before me this 15th day of February, 
A. D. 1889. 
H.. HAYS, Clerk. 


[Endorsed :] In the supreme court of Idaho. In the matter of 
the application of J. P. Clough, pres. of council, vs. E. J. Curtis, see- 
retary, for mandamus. Application. Filed I ‘eb. 16th, 1889. S. H. 


Hays, clerk. 
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i In the Supreme Court of Idaho Territory. 


In the Matter of the Application of J. P. CLouan, president of the ’ 
council of the fifteenth session of the Legislature of Idaho, fora 
writ of mandate against Edward J. Curtis, secretary of the Ter- 
ritory of Idaho. 3 


Alternative Writ of Mandate. 


[t appearing from the sworn application of J. P. Clough in the 
above-entitled matter that the said J. P. Clough was duly elected, 
qualified, and acting as and is the acting president of that body ; 

That the defendant, Edward J. Curtis, is the secretary of the Ter- 
ritory of Idaho, and that on the 60th day of the session of the said 
Legislature the following proceedings were had in the council : 

That the said council continued in session during the whole of 
said 60th day till 12 o'clock midnight of that day and thereafter 
till about one o’clock of the next succeeding morning ; 

That at that time a communication, received from the chief clerk 
of the house of representatives of said fifteenth session of the said 
Legislature, announced that the said house of representatives had 
then and there elected one George P. Wheeler as speaker pro tem. 
of the said house of representatives ; 

That this communication was received Jong after the sixtieth 


day had expired, to wit, about one o’clock of the eighth day of Feb- * 
ruary, 185°; 

rr " ° . . . . & 

. Phat the president of the council, then presiding as such, 


then and there declined to receive said message as a message 
from the house for the reason that the said house had no authority 
to elect a speaker after the sixtieth day, prescribed by the act of Con- 
; gress, had expired ; 
That thereupon the president of said council, as such president, 
did then and there announce to said council that because the hour 
| of 12 o'clock and after had arrived, and the time had elapsed in 
which the said Legislature was permitted to transact business, that 
therefore the said council was adjourned without dav ; 
(nd it further appearing that the said fifteenth session of the 
council of the Legislature of Idaho was then and there adjourned 
and t rminated-— cae 


That the president then inquired of the chief clerk, Edward L. 
Curtis, if said adjournment was recorded in the minutes of said 
session, and received a reply from him that it was; 

That the said council then dispersed, and that the president and } 


other members of the council left the room, and that thereafter 
other inembers of the council assumed and pretended to reorganize | 
the said council, and assumed and pretended to elect. S. F. Taylor 
president pro tem. of said council, and to elect other officers of the 
council, and assumed and pretended to transact business thereafter, 
and assumed and pretended to pass enactments which the said 
persons pretending to be a Legislature did then and there assert 2 
and claim: were acts of the Legislature of the fifteenth session, and 


a 


E. J. CURTIS, SECRETARY, &C. 5 


that there were some 17 of said pretended acts of legislation 
9 thus assumed and pretended to be passed by the said persons 

after the time had passed for the session of the said Legisla- 
ture ; 

That in preparing and making up the record of the said sixtieth 
day of the said Legislature the clerk did not thereafter show the 
same to the president of the council, and that the president of the 
council was not permitted by the chief clerk, Edward L. Curtis, to 
see the minutes, and that he has never seen them till after the chief 
elerk had filed them with the secretary of the Territory, the de- 
fendant herein, certain papers which the clerk claimed and pre- 
tended were the proceedings of the said sixtieth day of the said 
session of the council, and which, in fact, were a false and fictitious 
account of the proceedings of that day, signed by 8S. F. Taylor and 
not signed by J. P. Clough, president of the council, as required by 
the rules and practice of the council ; 

It appearing in the same manner from the said pretended minutes 
or records he filed in the office of the secretary of the Territory 
that a part has been cut out, and that there are 35 stubs of leaves 
which have been a part of the former preceedings of the record or 
minutes of the said session of the fifteenth Legislature 

That that part of the minutes which recites that the president of 
the council had declared the said session adjourned and his reasons 
therefor have been cut out and omitted from the minutes as filed 
with the said secretary of the Territory ; 

That the president of the said council did, on the 14 day of Feb- 
ruary, 1889, call the attention of the said secretary of the Territory 
of Idaho to the said cut leaves, and stated to him the proceedings 
which should have appeared therein, and handed to him a report 

of the proceedings as they actually occurred, and demanded 
10 that the same should be incorporated with the preceedings 

of the said Legislature, and be recorded as a part of the pro- 
ceedings of the council of said Legislature ; 

That the said Edward J. Curtis, secretary of the Territory of 
Idaho, did then and there decline to record the said adjournment 
and proceedings and each and every part thereof as part of the pro- 
ceedings of the Legislature : 

That the said president of the council did then and there also de-. 
mand that the said report as furnished by him should be certified 
to Congress as a part of the fifteenth session of the Legislature of 
Idaho Territory ; 

That thesaid Edward J. Curtis did then and there refuse to report 
the said adjournment as part of the said proceedings or any part of 
the proceedings as furnished by the president of the council, and, 
after stating to said defendant secretary that all of the proceedings 
wherein it was pretended that 5S. I’. Taylor was president pro tem. 
was after the hour of 12 o'clock and after the adjournment of the 
council by the president thereof, said president demanded of the 
secretary that the subsequent pretended proceedings and pretended 
legislation should not be recorded as part of the proceedings of the 
Legislature, and, if already recorded, that the same be expunged 
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ie records of the proceedings of the said fifteenth session of 


slature, all of which the said secretary of the Territory re- 
lo and still declines to treat all said pretended proceedings 


signed by S. F. Taylor as president pro tem. as null and 


nd threatens to report the said proceedings of the council of 


Legislature and threatens to certify the same to C ongress as 


rt of the said proceedings: 
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ipreme court of Idaho. In the matter of 

1. P. Clough v. E. J. Curtis, secretary. Alterna- 

Filed Feb. 16th, 1889. 8S. H. Hays, clerk. 
| Supreme Court of Idaho Territory. 
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this proceeding. | 
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quired to perform, what matters are sought to be inserted in said 
journals and minutes and what to be stricken out. 
J. H. HAWLEY, 
U.S. District Attorney, and 
13 JOHN S. GRAY, 
Attorneys for Edward J. Curtis, Defendant. 


Endorsed as follows: In the supreme court of Idaho. In the 
matter of the application of J. P. Clough, president of council, vs. 
EK. J. Curtis, secretary. Demurrer to writ. Filed Feb. 18th, 1889. 
S. H. Hays, clerk. Jas. H. Hawley, U.S. dist. att’y, and John 8S. 
Gray, att’ys for defendant. 


14 In the Supreme Court of Idaho Territory. 


In the Matter of the Application of J. P. CLouan, president of the 
council of the fifteenth session of the Legislature of Idaho, for a 
writ of mandate, pl’ff, against Edward J. Curtis, secretary of the 
Territory of Idaho, def’t. 


Now comes the said defendant, Edward J. Curtis, and moves to 
quash the alternative writ of mandate herein upon the following 
grounds, which appear upon the face thereof: 

1. That the court has no Jurisdiction of the person of the defend- 
ant or the subject of this proceeding. 

2. That the plaintiff bas no legal capacity to sue, in this, that the 
said writ does not show that he has any beneficial interest therein ; 
that if he be the officer alleged in said writ at the time of the com- 
mencement of this action the proceedings should have been brought 

upon the relation of the proper presiding officer. 
15 3. That it does not state facts sufficient to constitute a cause 
of action or proceeding of this kind. 

4. That the same is ambiguous and uncertain, in this, that the 
same does not clearly state what act or acts the defendant is re- 
quired to perform, what matters to be inserted in said journals and 
minutes and what to be stricken out. 

J. H. HAWLEY, 
U. S. Dist. Attorney, and 
JOHN 8. GRAY, 
Attorneys for Edward J. Curtis, Defendant. 


[Endorsed :] In the supreme court of Idaho. In the matter of the 
application of J. P. Clough, pres. of the council, against I. J. Curtis, 
secretary, for mandamus. Motion to quash writ. filed Feb. 18th, 
1889. S. H. Hays, clerk. Jas. H. Hawley, U. S. dist. att’v, & John 
S. Gray, att’ys for defendant. 
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lives of the said fifteenth session, announcing that the said house of 
representatives had then and there elected one George P. Wheeler 
as speaker pro tem. of the said house of representatives. 

“That this communication was received long after the sixtieth day 
had expired, to wit, about one o’clock of the Sth day of February, 
1889. 

“That your applicant, the president of the council, then and there 
declined to receive the said message as a message from the house, 
for the reason that the said house of representatives had no authority 
to elect a speaker after the 60 days prescribed by the limitation of 
the act of Congress had expired. 

“That thereupon this applicant, as president of said counsel, did 
then and there announce to the council and declare ‘that because 
the hour of 12 o’clock and after had arrived and the time had 
elapsed in which said Legislature was permitted to transact busi- 
ness, therefore the said council was adjourned without day,’ and 
your applicant alleges that the said fifteenth session of the council 
of the Legislature of Idaho Territory was then and there adjourned 
and terminated. 

“That your applicant then inquired of the chief clerk, Edward 
L. Curtis, if the said adjournment was recorded in the minutes of 
the proceedings of the said session, and received the reply from him 
that it was. 

“Your applicant further shows that the said council then dis- 
persed, and he himself and other members of the council left the 

room, and your applicant is informed and alleges, on infor- 
19 mation and belief, that after the said president of the council 

and other members of the council had left the room other 
members assumed and pretended to reorganize the said council and 
assumed and pretended to elect one S. F. Taylor president pro tem. 
of said council, and to elect other officers of the council, and assumed 
and pretended to transact legislative business thereafter, and as- 
sumed and pretended to pass enactments which the said persons 
pretending to be a legislature did then and there assert and claim 
were acts of the Legislature of the fifteenth session of Idaho Terri- 
tory. 

“That, as your applicant is informed and on his information and 
belief charges, there are some 17 of said pretended acts of the 
Legislature thus assumed and pretended to be passed by the said 
persons after the time had expired for holding said session of the 
Legislature. 7 

“ Your applicant further alleges that in making up and prepar- 
ing a record of the said 60th day of the said session of the Legisla- 
ture the clerk did not show thereafter the same to this applicant, and 
your applicant has never seen, til] after the said chief clerk had 
filed with the secretary of the Territory, the defendant herein, 
certain papers which he claimed and pretended were the proceed- 
ings of the said sixtieth day of the said session of the council, but 
which in truth and in fact were a false and fictitious account of the 
proceedings of that day, signed by 8S. I. Taylor and not signed by 
J. P. Clough, president of the council, as required by the rules and 
2—1547 
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session all the pretended proceedings assumed to be done by 5S. F. 
Taylor as president of the council, and to strike from the files and 
record of the laws of Idaho those pretended acts of the Legislature 
which were passed while the said 8. F. Taylor pretended to be presi- 
dent pro tem. of the council and signed by him as such, and for such 
other relief as may be proper under the circumstances.” 

Upon this petition the court granted an alternative writ of 
22 mandate, returnable on the 14th day of February, 1889; to 

which the defendant demurred and assigned for cause the 
following grounds: | 

“Ist. That the court has no jurisdiction of the person of the de- 
fendant or the subject of this proceeding. 

“9nd. That the plaintiff has no legal capacity to sue, in this, that 
the said writ does not show that he has any beneficial interest 
therein; that if he be the officer alleged in said writ at the time of 
the commencement of this action the proceedings should have been 
brought upon the relation of the proper prosecuting officer. 

“Srd. That it does not state facts sufficient to constitute a cause of 
aetion or proceeding of this kind. 

“4th. That the same is ambiguous and uncertain, in this, that the 
same does not clearly state what act or acts the defendant Is required 
to perform—what matters are sought to be inserted in said journals 
and minutes and what to be stricken ott.” 

This proceeding is based on sections 3815 and 3816 of the Revised 
Statutes of this Territory. Sec. 5815 declares that the Jurisdiction 
of this court is of two kinds—original and appellate. Sec. 3816 
provides that “its original jurisdiction extends to the Issuance of 
writs of mandate, review, prohibition, habeas corpus, and all writs 
necessary to the exercise of its appellate jurisdiction.” 

We do not deem it necessary no notice the various grounds set 
out in this demurrer, but will confine our sttention to the third 
cause assigned, which is as follows: “That it does not state fucts suf- 
ficient to constitute a cause of action or proceeding of this kind.’ 
The decision of the court upon this ground disposes of the case, 

according to our view, and renders unnecessary a discussion 
23 of the other grounds. 

The'’consideration and decision of the question raised by 
this ground of demurrer necessarily involves an inquiry into the 
powers and duties of the defendant conferred on him by law. See. 
124 of the Revised Statutes of Idano prescribes the duties of the 
chief clerk of the legislative council and the duties of the defend- 
ant, as secretary of the Territory, in reference to the journals and 
rolls of that body, in these words: “ The clerks, at the close of each 
session of the Legislature, must mark, label, and arrange all bills 
and papers belonging to the archives of their respective houses, and 
deliver them, together with all the books of both houses, to the 
secretary of the Territory, who must certify to the reception of the 
same. 

Sec. 1844 of the organic act imposes further duties upon the sec- 
retary of the Territory, and prescribes and defines those duties as 
follows: “ The secretary shall record and preserve all laws and pro- 
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those to whom it is directed. It only enforces the exercise of powers 
already existing, when exercise is a duty. 
United States 7. County of Clark, 95 United States, 769. 


The court there say: “A mandamus does not confer power upon 
those to whom it is directed. It only enforces the exercise of power 
already existing, when its exercise is a duty.” . 

In the case of the Supervisors v. United States, 18 Wallace, 77, 
Mr. Justice Strong, in delivering the opinion of the Court, says: “It 
is very plain that a mandamus will not be awarded to compel 
county officers of a State to do any act which they are not author- 
ized to do by the laws of the State from which they derive their 
powers. Such officers are the creatures of the statute law, brought 
into existence for public purposes and having no authority beyond 
that conferred upon them by the author of their being; and it may 
be observed that the office of a writ ef mandamus is not to create 

duties, but to compel the discharge of those already existing. 
26 A relator must always have a clear right to the performance 

of a duty resting on the defendant before the writ can be in- 
voked.” | 

And again, in the case of the United States v. County of Macon, 
99 United States, 591, the Court say: “ We cannot create new rights 
or confer new powers. All we can do is to bring existing powers 
into operation.” 

We might cite a multitude of authorities which sustain this doe- 
trine, but the principle is so well established that we deem it unnee- 
essary. 

Ceriainly, considering this as well-established law, we cannot cre- 
ate in the secretary of the Territory a power to determine from evi- 
dence what are the correct minutes of the Legislature. No such 
power is conferred upon him by statute; nor Is there any such duty 
Imposed upon him. As we have already stated, he is required to 
receive such journals as are handed to him by the clerks, and, after 
receiving them, to perform certain duties in regard thereto such as 
we have stated. There his power and his duty end. 

To dispose of this case it 1s only necessary for us to refer to the 
praver of the petition: “ Wherefore your applicant prays that a writ 
of mandamus may issue from this honorable court commanding the 
said Edward J. Curtis, secretary of Idaho Territory, to record the 
said report of your petitioner us a part of the proceedings of the said 
fifteenth session of the council of the Territory of Idaho, and com- 
manding him to expunge from the records and minutes of the six- 
tieth day of said session ali the pretended proceedings assumed to 

be done by 8. F. Taylor as president of the council, and to 
ya | strike from the files and record of laws of Idaho those pre- 

tended acts of the Legislature which were passed while the 
said S. F. Taylor pretended to be president pro tem. of the council 
and signed by him as such, and for such other relief as may be 
proper under the circumstances. ” | 

kor the reasons stated, and also for those given in the Case of 
Burkhart, speaker, etc., v. Reed, chief clerk, etc., and Curtis, secre- 
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ritory of Idaho and am worth the sum of five hundred (500) dol- 
lars over and above all my just debts and liabilities, exclusive of 
property exempt from execution. | | 
H. R. PLUGHOFF. 
R. W. BERRY. 


Subscribed and sworn to before me this 18th day of March, A. D 
1889. 
S. H. HAYS, Clerk, 
By E. A. WEIR, Deputy. 


The foregoing bond approved by me this 19th day of March, 
A. D. 1889. 
H. W. WEIR, 
Chief Justice Idaho Ter. 


[Endorsed :] Supreme court Idaho Ter. J. P. Clough, pres. of 
eouncil, pl’ff, vs. E. J. Curtis, sec. of Idaho, def’t. Bond. Filed 
March 19th, 1889. 8S. H. Hays, clerk. 


50) In the Supreme Court, Idaho Territory. 


J. P. Crovuan, President of the Council of ) 
the 15th Session of the Legislature of | 


Idaho Territory, Plaintiff, | ar — 
as , Assignment of Errors. 
. | . 
Kk. J. Curtis, Secretary of the Territory of | 
Idaho. 


aS 


Now comes the above said plainttff and appellant, by Arthur 
Brown, his attorney, and assigns errors in the decision of the said 
court denying the application for writ of mandamus in the above- 
entitled cause, as follows: 


: 


The court erred in sustaining the demurrer to the alternative 
writ of mandamus. 


IT. 


The court erred in holding that it had no jurisdiction or authority 
to compel the defendant to amend the pretended paper assumed to 
be the journal of the council of the Legislature. 


IIT. 


The court erred in holding that it had no power to compel the 
defendant to record the adjournment of the Legislature as it actu- 
ally took place, after twelve o'clock of the 60th day of the session. 


IV. 
ol The court’ erred in holding that the alternative writ did 
not state facts sufficient to entitle the plaintiff to the per- 
emptory writ of mandamus. 


~eenoR, 8 


power to order the de- 

rete niled acts of legisla 
pretended to be a Legisla- 
ei at the ciose oj the 60th 


peremptory writ of man- 
ives that the sa | judgment in the 
f Idaho may be reversed and the " 
r to the said alternative writ ol 
be proper under the 


LRTHUR BROWN, 
iff j for Plaintiff Vv Appellant. 


wart. Idaho Territory. J. P 
gots , pl tf, is > J ( LIrtis, 


kesignment of errors riled 
[daho Territory 4“ 
| of the both mCs- 


: ¢ op Ath 
ferritory. Plaintiff, | 
(itation. 


ler ory Defendant. 


> 2 Curtis, secretary of Idaho 


shed to be and appear at a term 
States, to be holden at Wash- 
\I lay of October next, pursuant to 
vhich said J. P. Clough 1s ap- 
juse, if any there be, why a 
Idaho Territory, rendered against 
iid not be corrected and why y 
parti Ss if} that behalf. ) 
_chief justice of the su- 
ISth day of March, LSSY. 
a. WwW. WHRLK. . 
Chief Justice. 


oe 
— 
-) 
we 
. 
a 
— 
‘ < 
a 


tation admitted this 19th dav of 


JAMES H. HAWLEY, 
U.S. Atty, and 

JOHN S. GRAY. 

Att ys for Def't. 


"a 


E. J. CURTIS, SECRETARY, &¢. 17 


TERRITORY OF IDAHO, | 


<7) ° 


Ada County, 
On this — day of personally appeared before me, 
the subscriber, and makes oath that he delivered a true copy of the 
within citation to , attorney for the said EK. J. Curtis, sec- 


retary of the Territory of Idaho. 


Subseribed and sworn to before me the day and year above writ- 
ten. 


[Fudorsed:] In thesupreme court, Idaho Territory. J.P. Clough, 


pres., etc., vs. E. J. Curtis, sec’y, ete. Citation. 


35 TERRITORY OF IDAHO, | __ . 
County of Ada, ei 


[,S. H. Hays, clerk of the supreme court of Idaho Territory, in 
pursuance of appeal allowed in the case of J. P. Clough, president of 
the council of the 15th session of the Legislature of Idaho Terri- 
tory, vs. E. J. Curtis, secretary of Idaho Territory, lately pending in 
said court, do return attached hereto a transcript of the record of 
proceedings, opinions, and bond, together with the original citation 
and proof of service thereon, assignments of error, all in and of 
suid court and cause, to the Supreme Court of the United States, 
and I hereby certify that said attached transcript of said record, 
proceedings, opinions, and bond is a true, full, correct, and com- 
plete copy of the several originals thereof,and on file of record in 
my office. : 

In witness whereof I hereunto set my hand and affix the seat of 
the supreme court of the Territory of Idaho this 50th day of March, 
LSS. 

[Supreme Court Seal, [daho Territory. ] 

S. H. HAYS, 
Clerk Supreme Court, Idaho Ter. 


[Endorsed:] Supreme court. J. P. Clough, president of the coun- 
cil, &e., plaintiff, against Edward J. Curtis, secretary of Idaho, de- 
fendant. Filed —— —, 1l5S—. , clerk. . deputy 
clerk. 

Endorsed on cover: Idaho Territory supreme court. No. 1547. 
J. P. Clough, president of the council of the 15th session of the 
Legislature of Idaho Territory, appellant, vs. IX. J. Curtis, secretary 
of Idaho Territory. Filed April 12, 1889. 


TRANSCRIPT OF RECORD. 


SUPREME COURT OF THE UNITED STATES. 
OCTOBER TERM, 1585. 


H. Z. BURK HART, SPEAKER OF THE HOUSE OF REPRE- 
SENTATIVES OF THE FIFTEENTH SESSION OF THE 
LEGISLATURE OF IDAHO TERRITORY, APPELLANT, 


US. 


C. H. REED, CHIEF CLERK OF THE HOUSE OF REPRE- 
SENTATIVES, AND E. J. CURTIS, SECRETARY OF THE 
TERRITORY OF IDAHO. 


APPEAL FROM THE SUPREME COURT OF THE TERKITORY OF 
IDAHO. 


FILED APRIL 12, 1889. 
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SUPREME COURT OF THE UNITED STATES. 
OCTOBER TERM, I==-s. 


No. 1548. 


H. Z. BURK HART, SPEAKEI 
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LEGISLATURE OF IDAHO 


» OF THE HOUSE OF REPRE- 
FTEENTH SESSION OF THE 
TERRITORY, APPELLANT, 
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US. 


C. H. REED, CHIEF CLERK OF THE HOUSE OF REPRE- 
SENTATIVES, AND E. J. CURTIS, SECRETARY OF THE 
TERRITORY OF IDAHO. 


APPEAL FROM THE SUPREME COURT OF THE TERKITORY OF 
IDAHO 
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H. Z. BURKHART, SPEAKER, &¢., VS. C. H. REED, CHTEF CL’K, &c. | 
1 In the Supreme Court of the Territory of Idaho. 


H. Z. Burxkuart, Speaker of the House of Representatives of Idaho 
Territory, Plaintiff, 
“US. 
CHARLES H. Reep, Chief Clerk of the House of Representatives of 
Idaho Territory, Defendant. 


The above-named plaintiff, H. Z. Burkhart, as spes’er of the 
house of representatives of Idaho, complains of the above-named 
defendant, Charles H. Reed, as chief clerk of the house of repre- 
sentatives of Idaho, and for cause of action alleges— 

1. That the plaintiff is the duly elected and qualified speaker of 
the house of representatives of the Territory of Idaho for the fif- 
teenth session. 

2. That the defendant is the chief clerk of said house of repre- 
sentatives for said session. 

3. That said defendant has in his possession as such chief elerk 
the minutes of the proceedings of said house of representatives for 
the last day of said fifteenth session; that the same have not yet 
been signed by the plaintiff as such speaker, and the defendant re- 
fuses to present the same to the plaintiff for his signature and to file 
the same with the secretary of the Territory or to permit the plain- 
tiff as such speaker to inspect and sign the same; that said minutes 
were read and approved by said house of representatives, and the 
defendant unlawfully and wrongfully withholds the same from the 
plaintiff and unlawfully and wrongfully refuses to file the same 

with the secretary of the Territory of Idaho. 
2 That the plaintiff did, on the Sth day of February, A. D. 
1889, demand of the defendant that he present said minutes 
of proceedings to the plaintiff for signature, and that he failed and 
refused and still fails and refuses to so present the same. 

That the rules and practice of said house of representatives re- 
quire that said defendant present all the minutes of the proceedings 
thereof to the plaintiff as such speaker upon the approval thereof 
for his signature. 

Wherefore the plaintiff prays that a writ of mandate issue against 
said defendant commanding him immediately after the receipt of 
the writ to submit the minutes of the proceedings of the said last 
day of the fifteenth session of the house of representatives for his 
inspection and signature, and that immediately thereafter he file 
the same with the secretary of the Territory of Idaho, or to show 
cause forthwith before this court, at the court-room thereof, why he 
has not done so. 

LYTTLETON PRICE, 
| Attorney for Plaintiff. 
TERRITORY OF IDAHO, County of Ada: 

H. Z. Burkhart, being duly sworn, says that he is the plaintiff 
named in the foregoing complaint; that he has read said complaint 
and knows the contents thereof, and that the same is true of his 
own knowledge. H. Z. BURKHART. 
1—1048 
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6 Endorsed as follows: Office of the U. S. marshal for the 

district of Idaho Ter. I certify that I received the within- 
writ, on the 8th day of February, 1889, and personally served the 
same on the 8th day of February, 1889, on Chas. HH. Reed, the within- 
named defendant, by delivering to said Reed a true copy of said 
writ, together with a certified copy of the complaint in the action 
named in said writ, at Boise City, Idaho Territory. Dated this 9th 
day of February, A. D. 1589. Eur a Baird, U. S. marshal, dist. of 
Idaho Territory. In the supreme court, Idaho Territory. H. Z. 
Burkhart, speaker, &c., v. Chas. H. Reed, chief clerk, &e. Writ of 
mandate. Filed Feb. 9th, 1889. S. H. Hays, clerk. 


7 In the Supreme Court of Idaho Territory. January Term, 
1889. 


In Re H. Z. BURKHART ) 
ag’st Application for Writ of Mandate. 
CHuaRLES H. REED, etens. } 

Now comes said Charles H. Reed and, in answer to the alternative 
writ of mandate heretofore issued and served in this proceeding, re- 
spectfully shows this honorable court— 

First. For a first defence, he denies that he has or had, at the time 
of the service upon him of the alternative — of mandate in this pro- 
ceeding, in his possession the minutes of the proceedings of the last 
day of ‘the fifteenth session of the house of re presentatives of the Ter- 
ritory of Idaho or any part or portion of said minutes. 

And, further answering, he avers that prior to service upon him 
or notice to him of said alternative writ of mandate and prior to any 
notice or knowledge by him of said or any application to this hon- 
orable court therefor, and on the eighth day of Iebruary, 1589, he 
delivered said minutes to the secretary of the Territory, as required 
by law to do, and from thence hitherto has had and now has 
neither possession or control or the right to the possession or con- 
trol of the same. 

Wherefore defendant prays that he be dismissed hence without 
day with his costs and disbursements herein. 


CHAS. H. REED. 


8 TERRITORY OF IDAHO, | 
County of Ada, 


a> 4 


Charles H. Reed, being first duly sworn, says that he is the de- 
fendantin the abave-entitled proceeding named ; that he has heard 
the foregoing return read and knows the contents thereof, and that 
the same is true of his own knowledge. 


CHAS. H. REED. 


Subscribed and sworn to before me this 12th day of February, A. 
LD. 1889. 
S. H. HAYS, Clerk. 
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6 Endorsed as follows: Office of the U. S. marshal for the 

district of Idaho Ter. I certify that I received the within- 
writ, on the 8th day of February, 1889, and personally served the 
same on the 8th day of February, 1889, on Chas. H. Reed, the within- 
named defendant, by delivering to said Reed a true copy of said 
writ, together with a certified copy of the complaint in the action 
named in said w rit, at Boise City, Idaho Territory. Dated this 9th 
day of February, A. D. 1889. Ezra Baird, U. S. marshal, dist. of 
[daho Territory. In the supreme court, Idaho Territory. H. Z. 
Burkhart, speaker, &c., v. Chas. H. Reed, chief clerk, &c. Writ of 
mandate. Filed Feb. 9th, 1889. 8S. H. Hays, clerk. 


7 In the Supreme Court of Idaho Territory. January Term, 
1889. 


In Re H. Z. BURKHAR’ 
ag st —— for Writ of Mandate. 
ant 


Cuar.Les H. Rerep, Defend: 


Now comes said Charles H. Reed and, in answer to the alternative 
writ of mandate heretofore issued and served in this proceeding, re- 
spectfully shows this bonorable court— 

lirst. For a first defence, he denies that he has or had, at the time 
of the service upon him of the alternative — of mandate in this pro- 
ceeding, in his possession the minutes of the proceedings of the last 
day of the fifteenth session of the house of representatives of the Ter- 
ritory of Idaho or any part or portion of said minutes. 

And, further answering, he avers that prior to service upon him 
or notice to him of said alternative writ of mandate and prior to any 
notice or knowledge by him of said or any application to this hon- 
orable court therefor, and on the eighth day of Iebruary, 1589, he 
delivered said minutes to the secretary of the Territory, as required 
by law to do, and from thence hitherto has had and now has 
neither possession or control or the right to the possession or con- 
trol of the same. 

Wherefore defendant prays that he be dismissed hence without 
day with his costs and disbursements herein. 


CHAS. H. REED. 


8 | ‘TERRITORY OF IDAHO, | .. 
County of Ada, — 

Charles H. Reed, being first duly sworn, says that he is the de- 
fendantin the abave-entitled proceeding named ; that he has heard 
the foregoing return read and knows the contents thereof, and that 
the same is true of his own knowledge. 


CHAS. H. REED. 


Subscribed and sworn to before me this 12th day of February, A. 


DD. 1889. 
H. HAYS, Clerk. 


io 


CRKHART, SPEAKER, &C., VS. 


, = , ‘ 
In supreme court, Idaho Territory. H. Z 
Reed Return to alternative writ of man- 
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BurK#HART, Speaker, &c., PI'fl, 


Reep, Chief Clerk, &c., Def't. ‘ 


‘duly sworn, on his oath says that he is the at- 
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Idaho, be made a party defendant herein, 
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LYTTLETON PRICE. 


3 
me this 12th day of eb... LSSY. 
S. H. HAYS, Clerk. 
| hereby acknowledge that the clerk 
served me with a copy of within afh- 
ry 12. 1SS9. Riehard Z. Johnson. 
ltl. Z Burkhart, speaker, &c., 
kc e.. deft Athdavit of Lyttleton 
issu. oS. HH. Hays, clerk. Lyttleton Price, 
the Territory of Idaho. 
HART. Speaker, &c., PI'If, 
* ef Clerk. &c.. Def’t 
| | L oO} Lyttleton Price & upon 
(TL Reed, herein, and upon the papers, 
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C. H. REED, CHIEF CLERK, &C., ET AL. 5 


Territory of Idaho, as a defendant herein, with proper words to 
charge him, and for such other and further relief as may be just. 
Dated February 12th, 1889. 
Yours, &c., LYTTLETON PRICE, 
Att'y for PUff. 


To the Hon. R. Z. Johnson, att’y gen’l of the Territory of Idaho, 
att’y for def’t. 


Let the time for hearing the motion mentioned in the foregoing 
notice be shortened, so that the same may be heard on the 13th day 
of February, 1889, at 10 o'clock a. m. 

Dated Feb’y 12, 1889. 

By the court: 


H. W. WEIR, C. J. 


12 Endorsed as follows: I hereby acknowledge that the clerk 

of the supreme court served me with a copy of within notice 
& order at 7 o'clock p. m., February 12,1889. Richard Z. Johnson. 
In supreme court, Idaho territory. H. Z. Burkhart, speaker, &c., 
plff, vs. Chas. H. Reed, chief clerk, &c., def’t. Notice of motion. 
Filed Feb. 12th, 1889. S. H. Hays, clerk. Lyttleton Price, att’y 
for pl’ff. 


3 In the Supreme Court of the Territory of Idahe. 


H. Z. BuRKHART, Speaker of the House of Representatives of Idaho 
Territory, Plaintiff, 
US. 
CuHarues H. Reep, Chief Clerk of the House of Representatives of 
Idaho Territory, and Edward J. Curtis, Secretary Idaho Territory 
Defendants. 


[t appearing to the court that the plaintiff, HW. Z. Burkhart, is the 
duly elected, qualified, and acting speaker of the house of repre- 
sentatives of the Territory of Idaho for its fifteenth session, and 
that the defendant, Chas. H. Reed, is the chief clerk of said house 
of representatives for said session, and that said defendant, as such 
chief clerk, has in his possession the minutes of the proceedings of 
the last day of said session of said house of representatives, and that 
said minutes have been read and approved by said house of repre- 
sentatives and so declared to said house by said speaker on said last 
day of said session, then and there; and that thereafter the said 
speaker asked the clerk of said house of representatives if there 
was any further business before the house, and said clerk then and 
there replied that there was none; and that thereupon, and after the 
hour of 12 o’clock midnight of the 7th day of February, 1889, being 
the sixtieth and last day of said session, the plaintiff, as said speaker 
acting as such,announced that the time has nowarrived when by the 
law of Congress of the United States this session must close by limita- 
tion of time, and declared the house adjourned sine die; and that to said 
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representatives: that all their acts and 
Legislature were had and taken and held 
ment had arrived and after the actual 

ise of representatives; that when said 

| said body no member thereof ob- 
| that all acquiesced in the same; that it was 
nt. Chas. I. Reed, as such chief clerk, to 

true minutes of the doings and proceed- 
representatives, and that when they are ap- 
house of represt nitatives it is his custom 

ime as such speaker; that said Chas. H. 
fraudulently falsified said record as the tm1n- 
| day’s session: that he has taken from 

the fact that said speaker had said 
pproved, and that he declared the same duly 
d speaker, asked the clerk of the house if 
further business,and that said clerk replied 
ind that the said spesker adjourned the said 
ntatives without day and declared the same 

. the laws of the United States, as the time 
session had expired; that said clerk wrongly 
pretended minutes of said last day’s session 
nent that, pending the reading — the journal, 
ind went out of said house, when, in 

speaker did not leave the house till after its 

The said Chas. H. Reed neglected and refused 

to inspect or to revise or to approve or to sign 
btain the signature of one George P. Wieeler 
member of said Legislature, but neither the 

rj f said house; that said de- 

|, has filed with Ed. J. Curtis, secretary of 
hanged, and falsified minutes as the true 
SSS 10] that said minutes are not signed 
house s the law and custom require, 

. »said Curtis: that said Edward J. Cur- 
wcting secretary of Idaho Territory; that on 
ISSO. demand was made by Lyttleton 
speaker, Il. Z. Burkhart, that said Curtis do 
cs and enactments after said adjournment 
| of representatives, and that the 
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same be not treated and held out as the minutes of said house of 
representatives; that the said Edward J. Curtis is, as such secretary, 
wrongfully treating, claiming, and pretending that said false and 
incorrect pretended minutes are the real, true, and correct journals 

and minutes of said house of representatives, and is threat- 
16 ening to continue so to do and to record and preserve the 

said pretended minutes as a record of the proceedings of said 
house of representatives had on said last day of its fifteenth session. 

Therefore you, the said Chas. H. Reed,and you, the said Edward 

J. Curtis, are hereby commanded to bring such minutes and _ pre- 
tended minutes and journal of thesaid house of representatives into 
court, so that the same may be corrected so as to state the facts, and 
that said Chas. H. Reed correct the same in accordance with the 
facts, so that it may appear in the proper place in said minutes; 
that said speaker asked the clerk if there was any further business 
before the house, and that the clerk said there was not; and that 
thereupon the minutes were read and approved, and that there- 
upon, it then being 12 o’clock midnight, the said speaker an- 
nounced to the house that, the time having arrived when the ses- 
sion must close according to law of Congress, he therefore now 
declared the house adjourned sine die, and that to the said announce- 
ment of the expiration of the time of the session there was no dis- 
sent, and that to the said order of final adjournment there was no 
objection, and that in every way, manner, and particular said clerk, 
Chas. H. Reed, make said minutes correspond with the facts and be 
a true, full,and complete record of said last day’s session of said house 
of representatives and be nothing otherwise; and that, after being so 
corrected, the said speaker, H. Z. Burkhart, may have an opportunity 
to sign said minutes as corrected ; that the same be returned to the 
defendant, Edward J. Curtis, as such secretary, or that, failing so to 

do, you show cause before the supreme court of Idaho, at the 
17 court-room.of said court, at Boise City, Idaho, at 2 o’clock p.m. 

of the 14th day of February, 1889, why you have not 
done so. 

(Signed) H. W. WEIR, 

Chief Justice of said Court. 
Attest : 
[u.s.] S.H. HAYS Clerk. 


Endorsed as follows: Office of the marshal of the district of Idaho 
Ter. I certify that I received the within writ at 9.40 o’clock a. m., 
on the 14th day of February, 1889, and personally served the same 
on E. J. Curtis, at 9.50 o’clock a. m., on the 14th day of February, 
1889, by leaving with said Curtis a copy of said writ, together with 
a certified copy of the complaint in the action named in the writ. 
Dated this 14th day of February, A. D. 1889. Ezra Baird, U. S. 
marshal, dist. of Idaho Ter. I further certify that I served the 
within writ by copy on Charles H. Reed, at 11.25 o'clock a. m., on 

the 14th day of February, 1889. Dated this 15th day of Feb., 
18 1889. Ezra Baird, U.S. marshal. Supreme court. H. Z. 
Burkhart vs. Charles H. Reed and E. J. Curtis. Writ of man- 
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l4th, 1889. S. H. Hays, clerk. Arthur Brown, 
e, 5. B. Kingsburry, Texas Angel, pl’ff’s att’ys. 


Court of the Territory of Idaho. January 
Term, 1889. 


peaker of the House of Representatives of Idaho 
Territory, Plaintiff, 
Ss. 
lerk of the House of Representatives of Idaho 
rd J. Curtis, Secretary of Idaho Territory, 


said defendant, Edward J. Curtis, and files 
er to the alternative writ herein, and for grounds 
following, which appear upon the face thereof: 


Ist. 


no jurisdiction of the person of the defendant. 


s 


Sg Ba 


4 ae 
. ot « 4 . 


jurisdiction of the subject-matter of this 


Ord. 


has not legal capacity to sue, in this— 

ntiff was not at the time of the commencement 

not now the speaker of the house of represent- 
rritory 

intiff has no beneficial interest in the result of 


the plaintiff is now or was at the time of the com- 
this action speaker of the house of representatives of 
Territory this action should and must have been 

mn the relation of the proper prosecuting officer. 


ith. 


misjoinder of parties defendant herein. 
endant, as secretary of Idaho Territory, is joined as 
th Chas. Hl. Reed, clerk of the house of represent- 
| » Territory, that there is no community of interests or 
etween said defendants and no act the performance of which 
was issued to enforce could be jointly performed by them, 
| requires different and separate acts from each 


5th. 


ral causes of action have been improperly joined herein, 
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That the defendant, Chas. H. Reed, is required to do and perform 
certain acts and this defeudant required — other and different acts, 
which acts have no relation to each other. 


6th. 


That it does not state facts sufficient to constitute a cause of action. 


7th. 


That the same is ambiguous and uncertain, in this: It does not ap- 
pear what is required of this defendant; it does not clearly appear 
who is to make the alterations in the records and journals; it does 
rot appear who has the possession of the journals and records of the 
house of representatives or who did have the possession at the time 
of the commencement of this action. 

J. H. HAWLEY, 
U. 8. District Attorney, and 
JOHN 8S. GRAY, 
Att’ys for Defendant, Edward J. Curtis.. 


21 Endorsed as follows: In the supreme court of Idaho. H. 

Z. Burkhart, speaker house of representatives of Idaho 
T’y, plaintiff, vs. Charles H. Reed, chief clerk of the house of rep- 
resentatives of Idaho T’y, and Edward J. Curtis, secretary of Idaho 
T’y, defendant-. Demurrer to writ. Filed Feb. 18th, 1889. 8S. H. 
Hays, clerk.’ James H. Hawley, U.S. att’y, and John S. Gray, att’ys 
for def’t Curtis. 


22 In the Supreme Court of Idaho Territory. January Term, 
1889. 


H. Z. BurKxauart, Plaintiff, 
ag’ st 
CHARLES H. REED and Epwarp J. Curtis, Defendants. 


Now comes the said defendant, Charles H. Reed, and demurs to the 
alternative writ of mandate herein filed, on the grounds that it 
appears on the face thereof— 

I. That this honorable court has no jurisdiction of the subject of 
this proceeding. 

II. That the court has no jurisdiction of the person of this de- 
fendant in this proceeding. _ 

III. That said H. Z. Burkhart has not legal capacity to sue in 
this proceeding. 

IV. That there is a misjoinder of ‘parties defendant, in that said 
alternative writ joins this defendant and Edward J. Curtis, the sec- 
retary of the Territory and an officer of the United States, as de- 
fendants. 

V. That several causes of action have been improperly united, 
in that relief is demanded against this defendant on the ground 
that this defendant has in his possession certain proceedings of 
2—1548 


‘ 
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the house of representatives of the Territory, and another . ¥ 
iileged and distinet cause of action is stated against Edward 

J. Curtis, the secretary of the Territory, on the ground " 
23 that said Curtis, as such secretary, has possession of said 


proceedings. 


VI. That the same does not state facts sufficient to constitute a 


of action or to entitle said plaintiff to relief by writ of man- 
inst this defendant. 


° 


y i. “T hat the same is ambiguous, unintelligible, and uncertain, 
this, that it is first averred therein, as a ground of relief against 
fendant, that this defendant has in his possession the minutes 
f the proceedings sought to be reached herein, and it is also alleged - 
therein, as a ground of relief against said defendant, Edward J. 
Curtis, secretary of the Territory, “that this defendant has filed said 
minutes with said secretary (as this defendant is required by law to 

and that said secretary retains and preserves the same (as he is 
required by law to do). 


_ 
~ ‘7 


ALBERT HAGAN anp 
RICHARD Z. JOHNSON, 
Attorneys for Charles H. Reed. 


Endorsed as follows: In supreme court Idaho Territory. H. 
Z. Burkhart ag’st Charles H. Reed and Edward J. Curtis. De- 
murrer. Filed Feb. 18th, 1889. 8S. H. Hays,clerk. Albert Hagan 
& Richard Z. Johnson, att’ys. Chas. H. Reed. 


+} 


24 ln the Supreme Court of Territory of Idaho. 


en 


Ht. Z. BburkuARtT, Speaker of the House of Representatives of Idaho 
Territory, Plaintiff, 
Us. 

H. Reep, Chief Clerk of the House of Representatives of 
Idaho Territory, and Epwarp J. Curtis, Secretary of Idaho Ter- 

ritory, Defendant. : 

\nd now comes Edward J. Curtis, one of the defendants herein, 
and moves this honorable court to quash the alternative writ of 


yr) 


randate herein upon the following grounds, which appear upon the 


face thereof 
Ist. | | 

\ 

’ 


{ TTARLES 


That the court has no jurisdiction of the person of the defendant 
or the subject t of this proceeding. 


2nd. 
. - s . ‘ . . . . . WV 
Phat the plaintiff has no legal capacity to sue or institute this - {)' 
proceeding ; that the said writ does not show such a beneficial in- | 
. . ° ° © e :? 
terest in the result-of this action as to entitle him to bring the | 
That if plaintiff is the officer alleged in said writ, and therefore } 
titled to institute these proceedings, the same should have been , 


aatieated upon the relation of the proper prosecuting officer. 


C. H. REED, CHIEF CLERK, &¢C., ET AL. 
25 ord. 


That there is a misjoinder of parties defendant. 

This defendant, as secretary of Idaho Territory, is united as co- 
defendant with Charles H. Reed, chief clerk of the house of repre- 
sentatives; that there is nocommunity of interest or duties between 
said defendants, and no act the performance of which this writ was 
issued to enforce can be jointly performed by them, and the re- 
quirements of the writ directs separate acts from each of the de- 
fendants. 


Ath. 


That several causes of action have been improperly joined herein, 
in this: 

That it is alleged that Charles H. Reed has the possession of the 
minutes, journals, and records, and he is directed to produce the 
same. 

And it is alleged that the defendant, IX. J. Curtis, has the posses- 
sion thereof, being delivered to him by said defendant Reed (as 
the law requires) and a demand that the defendant produce them 
in court. 


5. 
That it does not state facts sufficient to constitute a cause of 
action. 


6th. 


That the same is ambiguous and uncertain, in this: 

It does not appear clearly what is required of the said defendant, 
E. J. Curtis. It does: not appear what alterations are required by the 
writ. It does not clearly appear who has the possession of said 

records, minutes, and journals or did have at the time of the 
26 commencement of this preceeding. 
J. H. HAWLEY, 
U.S. District Attorney, and 
JOHN S. GRAY, 
Attorneys for Defendant, EL. J. Curtis. 


Endorsed as follows: In the supreme court of Idaho. H. Z. Burk- 
hart, speaker of the house of representatives of Idaho .Territory, 
plaintiff, vs. Charles H. Reed, chief clerk of the house of representa- 
tives of Idaho Territory, and Edward J. Curtis, sect’y of Idaho 'T’y, 
defendants. Motion to quash. Filed Feb. 18th,1889. 5. H. Hays, 
clerk. James H. Hawley, U. S. att’y, and John 58. Gray, att’ys for 
def’t Curtis. 


' 
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27 [In the Supreme Court of idaho Territory. January Term: 
18S9. 


H. Z. BurkHart, Plaintiff, 
ag’st 
CHARLES H. Reep and Epwarp J. Curtis, Defendants. 


Now comes the said defendant, Charles H. Reed, and moves to 
quash the alternative writ of mandate herein filed, on the grounds 
that it appears on the face thereof— 


[. That this honorable court has no jurisdiction of the subject of 
this proceeding. 


II. That the court has no jurisdiction of the person of this de- 
fendant in this proceeding. 


[Il. That said H. Z. Burkhart has not legal capacity to sue in 
this proceeding. i 


[\. That there is a misjoinder of parties defendant, in that said 
alternative writ joins this defendant and Edward J. Curtis, the sec- 
retary of the Territory and an officer of the United States, as de- 
fendants 


\. That several causes of action have been improperly united, in 
that relief is demanded against this defendant on the ground that 
this defendant has in his possession certain proceedings of the house 
of representatives of the Territory, and another alleged and distinct 
cause of action is stated against Ikdward J. Curtis, the secretary of 
the ‘Territory, on the ground that said Curtis, as such secretary, 
has possession of said proceedings. 


VI. That the same does not state facts sufficient to consti- 
28 tute a cause of action or to entitle said plaintiff to relief by 
writ of mandate against this defendant. 


VIl. That the same is ambiguous, unintelligible, and uncertain, 
in this, that it first averred therein, as a ground of relief against 
this defendant, that this defendant has in his possession the minutes 
of the proceedings sought to be reached herein, and it is also alleged 
therein, as a ground of relief against said defendant, Edward J. 
Curtis, secretary of the Territory, that this defendant has.filed said 
minutes with said secretary (as this defendant 1s required by law to 
do), and that said secretary retains and preserves the same (as he 
is required by law to do). 

ALBERT HAGAN anp 
RICHARD Z. JOHNSON, 
Attorneys for Chas. H. Reed. 


Endorsed as follows: In supreme court Idaho Territory. HH. Z. 
Burkhart ag st Charles H. Reed and Edward J. Curtis. Motion to 
juash. Filed Feb. ISth, 1889. 8S. H. Hays, clerk. Albert Hagan 


and Richard Z. Johnson, att’vs for Charles H. Reed. 
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29 In the Supreme Court of Idaho Territory. January Term, 
1889. 


H. Z. BurKHART, Speaker of the House of Representatives of Idabo 
Territory, Plaintiff, 
US. 
Cuas. H. Rerp, Chief Clerk of the House of Representatives of 
Idaho Territory, and Edward J. Curtis, Secretary of said ‘Ter- 
ritory, Defendants. 


Berry, J., dissenting : 

In this case I am constrained to dissent from the opinion of my 
associates sustaining the demurrer in this proceeding, and I deem 
it necessary and proper that the grounds of such dissent be stated. 
The object of the proceeding is to secure the issuance of a writ of 
mandamus against certain public officers. I shall at first confine 
my attention to this case, and afterwards refer to the similar case 
of Clough, president of the council, against Curtis, territorial see- 
retary. 

It is a familiar principle in law and practice that the allegations of 
a pleading demurred to shall, for the purpose of that proceeding, 
be taken as true. The allegations of this complaint are, therefore, 

to be taken as admitted. I copy the body of the complaint 
00 . in this case, together with the demurrer, and make them a 
part of this disse nting opinion. 

t he following is the complaint : 

‘The above-named plaintiff, H. Z. Burkhart, shows that he was 
ne duly elected speaker and is now the actual ‘and acting speaker 
of the house of representatives of Idaho. 

That defendant, Chas. H. Reed, is chief clerk of the house of rep- 
resentatives and Edward J. Curtis is the secretary of the Territory 
of Idaho, and for cause of action for mandamus alleges— 

That the said Chas. H. Reed has in his possession, as such chief 
clerk, the minutes of proceedings of said house of representatives for 
the last dey of the fifteenth session. 

That the same has not been signed by plaintiff, H. Z. Burkhart, 
the speaker, and the defendant Reed refuses to present the same to 
said speaker for his signature, but that said defendant Reed, in 
preparing a record of said minutes, omitted a part of said proceed- 
ings. 

That, in truth, on the sixtieth day of said session, Feb’y seventh, 
1889, just before 12 o’clock p. m., the said speaker inquired if there 
was any further business; that the clerk replied that there was none. 
Said speaker then requested the Journal to be read, which was done 
by the clerk. 

That thereupon the proceedings, as recorded 1n said journal, were 
approved by the house of representatives and by said speaker de- 
clared to be approved. 

That thereupon, the hour of 12 o’clock midnight having arrived 
and passed, the speaker did, after said hour, declare and announce 
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that, the time having arrived when, by act of Congress, the 
session of the Legislature must close, therefore he, as speaker, 
hereby then and there declared said session closed and ad- 

d without day 
no objection was made by the house or any member thereof 
iid adjournment, or to the authority of the said speaker to 
the same adjourned, but all acquiesced therein; that after 
iker and part of the members had retired from the room a 
f the members pretended to elect a speaker pro tem., to wit, 
P. Wheeler, and assumed and pretended to proceed with 


; ’ ’ ; 
. : , ’ c4 : -_ i ty 
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. number of assumed and pretended bills were assumed 
issed by the remaining members and pretended to become 
of the Le cislature 
tended proceedings on said last day, after the speaker 
fter 12 o'clock midnight and after said house had 


preparing the journal of said proceedings said clerk 
and did not state that the minutes were read and ap- 

i DV the house that the Sy aker declared the house adjourned ; 
ise was adjourned by the acquiescence and assent of all 
ers, and that the speaker pro tem. was elected after the said 
| the subsequent pretended legislation had and 

fter such adiournment: that said chief clerk, Chas. H. 
| asserts that he has made up the journal of said 
ngs: has secured the signature of said Wheeler, as 

| | delivered the same to Edward J. Curtis, secre- 
the Territory, but the minutes of proceedings as pre- 
Reed omit the matter as hereinbefore alleged 

| | is a false statement or record of said pro- 

the said secretary, Edward J. Curtis, treats and 
the minutes so signed by said Wheeler and 

ie minutes, record, and journal of the house 

nd is recording the same as such journal and 
them to Congress as the journal of said house of 
he knew that said proceedings of the last day 


jis attorney, Lyttleton Price, has filed, to wit, 
February, 1SS9, and before the same were recorded 
Edward J. Curtis, a demand in writing that he 
rs and a protest against the same, on 
the correct record of the proceedings 


tie 
‘ff did, on the 8 day of February, 1889, demand 
Chas. Il. Reed, that he present said minutes of 

: if for signature; that he failed and re- 
. | refuses to so produce the same. 


practice of said house of representatives re- 

nt Reed present all the minutes of pro- 
plaintiff, as such speaker, for his signature. 
prays that said Edward J. Curtis may pro- 
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duce in court the original minutes, record, or proceedings delivered 
by said Reed to said Curtis, and that said defendant, Chas. H. Reed, 
be required to prepare said journal according to the facts as herein- 
before set forth and state that said minutes were read and ap- 
proved ; that after the hour of 12 o'clock midnight of February 

7th, 1889, the speaker declared said house adjourned sine die ; 
Oo that the house did not object to said adjournment, but ac- 

quiesced therein and all of the other proceedings hereinbe- 
fore stated, and that such journal be handed to the speaker to sign, 
and thereafter, when so amended and completed, to be delivered to 
said secretary of the Territory as the minutes of the proceedings of 
said lust day, or that said defendant show cause forthwith why said 
defendants should not do so.” 


Demurrer. 


“ Now comes the defendant, Chas. H. Reed, and demurs to the 
alternative writ of mandate herein, filed on the grounds that it ap- 
pears on the face thereof— 

1. That this honorable court has no jurisdiction of the subject of 
this proceeding. 

2. That the court has no jurisdiction of the person of the defend- 
ant in this proceeding. 

do. That said H. Z. Burkhart has not legal capacity to sue in this 
proceeding. 

4. That there is a misjoinder of parties defendant, in that said 
alternative writ joins this defendant and Edward J. Curtis, the sec- 
retary of the Territory and an officer of the United States, as de- 
fendants. 

5. That several causes of action have been improperly united, in 
that relief is demanded against the defendant on the ground that 
this defendant has in his possession certain proceedings of the house 
of representatives of the Territory, and another alleged and distinct 
cause of action is stated against Edward J. Curtis, the secretary of 
the Territory, on the ground that said Edward J. Curtis, as such 
secretary, has possession of said proceedings. 

6. That the same does not state facts sufficient to consti- 
od tute a cause of action or to entitle said plaintiff to relief by 
writ of mandamus against this defendant. 

7. That the same is ambiguous, unintelligible, and uncertain, in 
this, that it first averred therein, as a ground of relief against this 
defendant, that this defendant has in his possession the minutes of 
the proceedings sought to be reached herein as a ground of relief 
against the said defendant, Edward J. Curtis, secretary of the Ter- 
ritory ; that this defendant has filed said minutes with said secre- 
tary (as the defendant is required by law to do), and that said see- 
retary retains and preserves the same (as he is required by law 
to do).” 

Not having had an opportunity until the present moment to see or 
know the tenor or effect of the points made in the opinion of my 
associates upon the bench (beyond the bare fact that the demurrer 
was to be sustained), the scope of my observations may be, perhaps, 
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mits made necessary by the opinion dis- 
follow in some degree the order of the argu- 

r counsel in support of the demurrer. 
k, no room for a serious question that this court 
e power to issue the writ as prayed ; also that it 
the subject-matter of the complaint.. The power 
ndamus must be vested somewhere, and the 
and unequivocal terms, has conferred it upon 
to me too plain to admit of any doubt. Sec- 
Stat.. says: “The jurisdiction, both appellate 
irts provided for in sections 1907 and 1908 
iw;” and in 1907: “ The judicial power in 
tah, Washington, Colorado, Dakota, Idaho, 
oming shall be vested in the supreme court, 
and probate courts, and in justices of the 
Idaho, sees. 3815 and 3816 of title two, entitled 
ire as follows, viz: “The jurisdiction of 
nds—first, original; and, second, appeliate. 
extends to the issuance of writs of mandate, 
pus, and all writs necessary to the ex- 

ts appellate jurisdiction. 

of the court over the persons of both de- 
lifference that one of them, the secretary 
uted by the President of the United States. 
tive branch of the United States Gov- 
e Territory of Idaho. Congress has de- 
tof the Territory, that the executive power 
nent is vested in the Governor alone. The 
ve the laws than the marshal, the U.S. dis- 
ies of either of these officers, or the most 
las in the United States vs. Kendall, 
Peters, U. S. 608, and United States vs. 
Interior, 102 U. S., 372. The authorities 
t even Cabinet officers are equally sub- 
e courts with any other Person , but it is 
~ iuthorities The one principally relied 
Marbury vs. Madison; but that case 
: than the official character of the 
(‘ongress supplied the defect found in the 
rring the needed power to issue the 
istrict of Columbia. Since then 
been held subject to the jurisdiction 
ver than : court. If the court can 
there is no doubt, no case can rea- 
the case of Clough vs. Curtis, now 
party of this controversy, calling 
re emphatically than do the ad- 
If Cabinet officers are thus within 


ere is certainly no ground for an In- 
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ferior officer of a Territory to claim greater immunity simply be- 
‘ause he is appointed by the President. They also are appointed 
by the President, and stand nearer to him than any officer of the 
Territory. The counsel for the secretary practically admits this by 
saying that a State court cannot issue a writ of mandamus to an 
officer commissioned by the United States, except as they are au- 
thorized by the United States. I think the counsel is mistaken in 
this, and that he will find that while the rule, as to State courts, is 
not universal, it applies only where the officer’s duties are purely 
Federal, as in the case of a United States land officer, but not in 
such case as this, where the officer is not in the service of the United 
States, but only an inferior officer of the Territory; but even if it 
were otherwise this court has Federal jurisdiction as well as terri- 
torial. JI suppose that fact will not be disputed. I can see nothing 
valid in the objection that a territorial officer is not amenable to 
the laws because he is commissioned by the President of the 
United States. 
3. The plaintiff has an unquestionable power to sue. He 

o7 was and still is the speaker of the house, and as such had 

and still has the exclusive right to the performance of the 
duties set forth in the complaint. ‘lhe public requires it of him, 
even if no executive or administrative officer can be found willing 
to. assist him to his own and the public right. If that right is in- 
vaded, as by the defendants’ demurrer it is admitted to be in this 
case, he may invoke the aid of this tribunal to enabie him to per- 
form his sworn duties to the public. Any member of that Legisla- 
tive body may interpose to preserve the lawful records of its pro- 
ceedings and prevent the dearest rights of the community, the very 
foundations of its laws, the evidence upon which the interests of 
thousands depend, from being in a wholesale manner falsified and 
debauched. It was shown on the argument that in a matter vital 
to the public any citizen may institute proceedings by mandamus. 
| High on Special Remedies, secs. 431-435. 
U.S. vs. Hall, 91 U.S., 354. 
Third Dillon, 521. 


In the United States vs. Hall the Supreme Court of the United 
States held that mandamus was correctly brought by a citizen of 
J Council Bluffs to compel the Union Pacific R’y Co. to fulfil its con- 
tract with the United States to build a bridge across the Missouri 
river. This case meets the objection raised by the demurrer on 
this point without at all referring to the official character and 
rights of this plaintiff. The contract with the United States on the 
part of the Union Pacific R’y Co. was one to enforce which the 
attorney general would have been a proper officer to sue out the 
writ, and might have done it, but as he did not do it the court 

held that any other citizen might do so. 
38 4. It is also contended that there is a misjoinder of defend- 
ants. No, there is no misjoinder if the facts are as stated in 
| the complaint, and the demurrer admits them. What papers the 
; secretary has are admitted to be unsigned, mutilated, and fraudu- 
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perform said duties, all members elect- present having cer- 
40 tificates of election from the clerk of the board of county 

commissioners of their respective counties, and no other per- 
son has the right to participate in the organization of the respective 
houses. Neither house must organize or transact business, but must 
adjourn from day to day until a majority of all the members au- 
thorized by law to be elected are present.” 

It does not pretend to extend the time fixed by Congress, but 
merely fixes the hour of meeting, and declares it shall meet ati noon 
of thatday. There is nothing whatever in the statute or either of 
them, or in the construction given en by either branch of the 
Legislature in the numbering of the days of the session, to Justify 
this extraordinary claim. Both bodies counted in their journals 
the 10th day of December as one day of the session and numbered 
from it. Even the bodies which met, as is alleged, on the eighth 
day of February admit the hollowness of this pretence by claiming 
its acts to have been done on the 7th day of February, instead of 
the day on which it is admitted they were, in fact, done. They 
themselves seek to take shelter under a false date. Were there any- 
thing in this claim, no reason is apparent why acts done before 
noon of the eighth should be antedated a day to bring them within 
the law. , 

6. It was clearly the duty of the presiding officers of both houses 
to obey the law, and when the constitutional time had expired to 
declare the session ended. Such action is abundantly sustained by 
both authority and precedent. In this case the acts of both pre- 
siding officers were acceded to by both houses. What occurred in 

the house also occurred in the council. When the minutes 
t] of the last day had been read and formally approved in tle 

house by the members in session, and the clerk publicly an- 
nounced that there was no more business before the house, and the 
speaker at one o’clock in the forenoon of the eighth of February 
declared to the listening house that the hour fixed by Congress for 
adjournment had arrived and passed, and that in view of such fact 
he, as presiding officer, declared that session e nded, and there was no 
objection or appeal from this decision, that session wasended. ‘Three 
things concur to give force and effect to the solemnity of the act— 
first, the expiration of the time fixed by Congress; secona, the 
official action of the presiding officer ; and, third, the assent and con- 
currence of the entire body. Whether under such conditions the 
house broke up, as is conceded it did, or all members remained in 
their places, is of no moment. The regular session was ended, and 
if before the meeting of the next Legislature that body could recon- 
vene it must be in extra session called pursuant to law. 

After that moment whatever was done by certain members was 
not done by a legislative body, and all its acts pretending to be leg- 
islative acts are, in fact, absolutely null and void. 

7. It follows from the fact that this so-called Legistature was not 
a Legislature, and those so-called records are not in any sense legis- 
lative records, that the arguments and authorities upon the power 
of the court to correct or supervise acts done by a real Legislature, 
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And now, on motion of Lyttleton Price, Esq., attorney for peti- 
tioner, it is ordered that the name of Arthur Brown, Ksq., as coun- 
sel for petitioner, be entered herein; and it is further ordered that 
the further hearing herein be postponed until the further order of 
this court. : 


Tuurspay, Feb. 14th, 1889. 


US. Application for Writ of 
Cnuas. H. Reep, Chief Clerk, &c., & E. J. Mandate. 
Curtis, Secretary, Xe. J 


H. Z. BurKHART, Speaker, &ec., 
| 
{ 


44 On motion of Jas. H. Hawley, Esq., U.S. district attorney, 
it is ordered that the further hearing herein be postponed 
until Monday, the 18th inst. 
And, on motion of petitioner’s attorney, it is ordered that leave be, 
and the same is hereby, granted to petitioner to verify the amended 
complaint herein. 


THurRsDAY, Feb. 21st, 1889. 


H. Z. BuRKHART, Speaker, «c., ) 
VS. | Application for Writ of 
Cuas. H. Reep, Chief Clerk, &., & E. J. { Mandate. 
Curtis, Secretary, &e. J 


This day this cause came on for hearing, and being finished, the 
further hearing is postponed until Monday, the 25th inst. 


Monpay, Feb. 25th, 1889. 


H. Z. BurKHART, Speaker, &c., ) 
US. | Application for Writ of 
Cuas. H. Reep, Chief Clerk, &c., & E. J. £ Mandate. 
Curtis, Secretary, &c. 


This day the hearing herein was resumed, and, not being com- 
pleted, was postponed until to-morrow, the 26th inst. 


Turspay, feb. 26th, 1889. 


H. Z. BuRKHART, Speaker, Wc., ) 
V8. | | Application for Writ of 


Cuas. H. Rerp, Chief Clerk, &c., & E. J. { Mandate. 
Curtis, Secretary, &c. ) 
45 This day the hearing herein was resumed, and, not being 


completed, the further hearing of the same is postponed until 
to-morrow, the 27th inst. 
And it is agreed by counsel that the argument herein cover the 
case of Clough vs. Curtis as to the demurrer and motion to quash 
the writ. 
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“The above-named plaintiff, H. Z Burkhart, shows that he was 
the duly elected speaker and is now the actual and acting speaker 
of the house of representatives of Idaho. 

“That defendant, Charles H. Reed, is chief clerk of the house of 
representatives and Edward J. Curtis is the secretary of the Terri- 
tory of Idaho, and for cause of action for mandamus allege s— 

“That the said defendant, Chas. H. Reed, has in his possession, as 
such chief clerk, tle minutes of the proceedings of said house of rep- 

resentatives for the last day of the fiftieth session. 
48 “That the same has not yet been signed by plaintiff, H. Z. 
Burkhart, the speaker, and said defendant refuses to present 
the same to said speaker for his signature, but that said defendant 
Reed, in preparing a record of said minutes, omitted a part of the 
sald proceedings. 

‘That, in truth, on the sixtieth day of the said session, eb. 7th, 
1889, just before 12 o’clock p. m., the said speaker inquired if there 
was any further business; that the clerk replied there was none. 
Said speaker then requested the journal to be read, which was done 
by the clerk. 

‘* That thereupon the proceedings, as recorded is said journal, were 
approved by the house of representatives and by said speaker de- 
clared to be approved. 

That thereupon, the hour of 12 o’clock midnight having ar- 
rived and passed, the speaker did after said hour declare and 
announce that the time having arrived when by act of Congress the 
session of the Legislature must close, therefore he, as speaker, 
thereby then and there declared said session closed and adjourned 
without day. 

‘That no objection was made by the house or any member thereof 
to the said adjournment or to the authority of said speaker to de- 
clare the same adjourned, but all acquiesced therein. 

‘That after the speaker and a part of the members had retired 
from the room a portion of the members pretended to elect a speaker 
pro tem., to wit, one George P. Wheeler, and assumed and attempted 
to proceed with pretended legislation. 

‘That a large number of assumed and pretended bills were as- 
sumed to be passed by the said remaining members and pretended 

to become the acts of the Legislature. 
4) “ That all pretended proceedings on said last day after the 
speaker retired were after 12 o’clock midnight and after said 
house had been adjourned. 

“That in preparing the journal of said proceedings said clerk 
omitted to state and did not state that the minutes were read and 
approved by the house; that the speaker declared the house ad- 
journed; that the house was ae by the acquiescence and 
assent of all the members, and that the speaker pro tem. was elected 
after the said adjournment and the subsequent pretended legislation 
had and done after such adjournment. 

“That said chief clerk, Chas. H. Reed, pretends and asserts that 
he has made up the journal of said last day’s proceedings ; has pro- 
cured the signature of said Wheeler as speaker pro iem. and de- 
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“2nd. That the plaintiff has no beneficial interest in the result of 
this action. 

“3rd. That if the plaintiff is now or was at the time of the com- 
mencement of this action speaker of the house of representatives of 
Idaho Territory this action should and must have been brought upon 
the relation of the proper prosecuting officer. 

“Ath. That there is a misjoinder of parties defendant herein ; 


that this defendant, as secretary of Idaho Territory, is joined as co- 


defendant with Chas. H. Reed, clerk of the house of representatives 
of Idaho Territory; that there is no community of interests or 
duties between said defendants, and no act the performance of 
which this writ was issued to enforce could be jointly performed by 
them, and the writ herein requires different and separate acts from 
ach of said defendants. 

“Sth. That several causes of action have been improperly joined 
herein, in this: That the defendant, Chas. H. Reed, is required to 
do and perform certain acts and this defendant required — other 
and different acts, which acts have no relation to each other. 

“6th. That it does not state facts sufficient to constitute 
o2 a cause of action. 

“7th. That the same is ambiguous and uncertain, in this: 
It does not appear what is required of this defendant; it does not 
clearly appear who is to make the alterations in the records and 
journals; it does not appear who has the possession of the Journals 
and records of the house of representatives or who did have the pos- 
session at the time of the commencement of this action.” 


The jurisdiction of this court to issue the writ is derived from 
section 3816 of the Revised Statutes, which is as follows: ‘“ Its 
original jurisdiction extends to the issuance of writs of mandate, 
review, prohibition, habeas corpus, and all writs necessary to the 
exercise of its appellate jurisdiction.” 

We do not deem it necessary to notice the various grounds of de- 
murrer as hereinbefore set forth, but will confine our attention to 
the 6tn ground: “ That it does not state facts sufficient to constitute 
a cause of action.” The disposition of the case upon this ground 
disposes of 1t according to our view and renders 1t unnecessary for 
us to consider any further point. 

The petition or complaint alleges that the plaintiff was the duly 
elected speaker and is now the actual and acting speaker of the 
house of representatives of Idaho; that the defendant, Charles H. 
Reed, is chief clerk of the house of representatives and Mdward J. 
Curtis is the secretary of the Territory of Idaho; that Charles I. 
Reed has in his possession, as such chief clerk, the minutes of the 
proceedings of the said house of representatives for the last day of 

the fifteenth session; that he refuses to present the same 
53 to the plaintiff for his signature, and has prepared a record 
of said minutes omitting a part of the said proceedings. The 
petition then proceeds to set forth certain facts which it alleg: < took 
place in the house of representatives, but that the defendant Reed has 
omitted such proceedings from the minutes, and proceeds to allege 
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gether with the books of both houses, to the secretary of the Terri- 
tory, who must certify to the reception of the same.” 

We have said that the petition concedes that a journal has been 
delivered to the secretary of the Territory and that the secretary of 
the Territory treats such journal as the journal of the Legislature. 
By section 190 of the Revised Statutes the secretary of the Territory 
is charged with the custody of such journals. Sec. 1844 of the or- 
ganic act provides that the secretary shall record and preserve all 
the laws and proceedings of the Legislative Assembly. 

We are now invited to direct the secretary to produce before this 
¢ art the journal which was delivered to him by the clerk of the 
louse of representatives in order that the plaintiff, a member of the 
Legislature, may be allowed to make certain corrections therein, and 
that atter such corrections are made the secretary receive the cor- 
rected journal as the journal of the Legislature delivered to him by 
the clerk thereof. The production of the Journal would be a mere 
idle proceeding, unless for the purpose of allowing the court to pass 
upon the question of fact as to whether this book is or is not the 
journal of the Legislature. The journai itself is a public record and 
open for public inspection, and any citizen of the Territory is en- 
titled to inspect the same; so that its production can only be asked 
for in order to allow certain corrections to be made. Hence, if this 
court comes to the conclusion that it cannot allow such corrections 
to be made, then the production of the journal merely for inspection 

is wholly unnecessary. 
O6 There is no dispute that the law places no obligation upon 

Curtis as secretary other than that he must receive the jour- 
nal from the clerks of the Legislature and record the same. From 
the language of section 124 of the Revised Statutes it is clearly. the 
duty of the clerk to make up such records as he deems proper to be 
delivered to the secretary and deliver the same. ‘This he has done, 
and that is the only duty imposed upon him by statute. The law 
presumes he has done this correctly, and if not he is amenable to 
the criminal code of this Territory. The question whether the pa- 
pers so delivered by the clerk to the secretary are correct or not is 
one which this court cannot entertain. The papers so delivered 
either are or are not the journal of the Legislature. If they are, 
then this proceeding necessarily fails. If they are not, then it 1s not 
the province of this court, nor within the power of this court, to ques- 
tion them or to make a journal for the Legislature. That power is 
vested in the Legislature alone, and is not a power conferred upon 
the courts. 

It is contended with great zeal by the learned counsel for the 
relator that the journal so delivered is not the journal of the Legis- 
lature; hence the relator has a right to correct it so that, in his judg- 
ment, it may become the journal of the Legislature, and, as so cor- 
rected, that the'same be filed with the secretary. This position is 
Wholly untenable. Certainly this court would not correct so im- 
portant a document as the journal of a Legislature, or what pur- 
ports to be the journal of a Legislature, upon the unsupported state- 
ment and recollection of one person only without hearing evidence 


Z. BURKHART, SPEAKER, 4C., VS. 
Supreme Court of Idaho Territory. 


Speaker of the House of Represent- ) 
Session of the Legislature of Idaho, | 


» Citation. 


Secretary of the Territory of Idaho, 


f Clerk of the House of Representatives, | 


rica to said C. H. Reed and Edward J. Curtis, 


i and admonished to be and appear at a term 
i the United States to be holden at Washing- 
d Monday of October next, pursuant to and 
the above-entitled suit, in which H. Z. Burk- 


of representatives of the 15th session of 


ne - ippellant and you are appellee, to show 
whv a judgment Ol the supreme court of Idaho 
vainst the said appellant in said appeal should 
speedy justice should not be done to the parties 


ible Hugh W. Weir, chief justice of the Ter- 
day of March, 1889. 
H. W. WEIR, 
Chief Justice of Idaho. 


oe _ 


regoing citation admitted this nineteenth day of 


RICHARD Z. JOHNSON, 
Attorney for Charles HI. Reed, 
JAMES H. HAWLEY, 
U.S. Atty, and 
JOHN S. GRAY, 
Attorneys for Ek. J. Curtis. 


supreme court Idaho Territory. H. Z. Burk- 
( Hl. Reed, ete., and E. J. Curtis, ete. Cita- 


Siporeme Court of] Idaho ‘Territory. 


Speaker of the Ilouse of Repre- ) 


Session of the Legislature of | 


Undertaking. 


; f ‘ PK =) thy, lTouss QO] Represent- 


{ turtis, Secret ur ot the Territory 


these presents that we, H. Z. Burkhart, of 
i. k. Picotte, Andrew J. MeGowan, Henry R. 


Ww 
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Plughoff, and Ronello W. Berry, also of Hailey, Idaho, are held and 
firmly bound unto Charles H. Reed and Edward J. Curtis in the 
fulland just sum of five hundred dollars to be paid to the said 
Charles H. Reed and Edward J. Curtis, their certain attorneys, ex- 
ecutors, administrators, heirs, or assigns; to which payment, well 
and truly to be made, we bind ourselves, our heirs, executors, and 
administrators, jointly and severally, by these —— 

Sealed with our seals and dated this 18th day of March, in the 
year of our Lord one thousand eight hundred and eighty-nine. 

Whereas lately, at a term of the supreme court of Idaho 
64 Territory, on the 11th day of March, A. D. 1889, in a suit 
pending between H. Z. Burkhart, speaker of the house of 
representatives of the loth session of the L egislature of Idaho Ter- 
ritory, and C. H. Reed, chief clerk of the house of representatives 
of the 15th session of the Legislature of Idaho Territory, & Edward 
J. Curtis, secretary of Idaho gy oy judgment was rendered 
against the said appellant and in favor of the said respondent, and 
the said appellant having obtained the allowance of an appeal from 
said supreme court of Idaho Territory to the Supreme Court of the 
United States to reverse the said judgment in the aforesaid suit, and 
a citation directed to the said C. H. Reed and E. J. Curtis citing 
and admonishing them to be and appear at a Supreme Court of the 
United States to be holden at Washington, D. C., the second Mon- 
day of October next: 

Now, the condition of this obligation is such that if the said H. 
Z. Burkhart shall prosecute the said appeal to effect and an_wer all 
damages and costs if he fail to make his said plea good, then the 
above obligation 1s void; else to remain in full force “and virtue. 

(Signed) H. Z BUKKHART.. SEAL. 
P. E. PICOTTE. SEAL, : 
ANDREW J. McGOWAN. [SEAL 
HENRY R. PLUGHOFF. [sear ; 
RONELLO W. BERRY. 


TERRITORY OF IDAHO, | i 
County of Alturas, f°" ° 


T. E. Picott, Andrew J. MeGowan, Henry R. Plughoff, and Ro- 
nello W. Berry, whose names are subscribed as sureties to the fore- 
going undertaking, being each duly and severally sworn, 
65 each for himself says that he is a resident and freeholder of 
the said county of Alturas, in the Territory of Idaho, and 
that he is worth the amount specified in said undertaking as the 
penalty thereof over and above all his just debts and liabilities, ex- 
clusive of property exempt from execution. 
(Signed) ANDREW J. McGOWAN. 
T. E. PICOTTE. 
H. R. PLUGHOFF. 
R. W. BERRY. 


Dz H. Z BURKHART, SPEAKER, 4C., VS. 


The foregoing bond approved by me this 18 day of March, A. D. 


Sioned | H. W. WEIR, 
Chief Justice Idaho Ter. 


[Endorsed :] In the supreme court Idaho Territory. H. Z. Burk- 
irt. speaker, ete., vs. C. H. Reed, ete., and E. J. Curtis, ete. Under- 
iK IDG Filed Mareh 1Sth. 1SS9Y. . ri. Hays, clerk. 


66 [n the Supreme Court Idaho Territory. 


r of the House of Representatives of the 
| of the Legislature of Idaho, Plaintiff, 


C. If. Reep, Chief Clerk of the House of Representatives of the 15th 
Session of the Legislature of Idaho, and E. J. Curtis, Secretary of 


—s 


idaho ¥ = Le ff ndants 
Assignme nt of Error. 


\nd now comes the said plaintiff, by Arthur Brown, his attorney, 


rns error to the decision of the supreme court of the Ter- 
[Idaho in denying the writ of mandamus in said cause as 


The court erred in sustaining the demurrer to the alternative 
’ mandamus in sald cause. 


I]. 


The court erred in holding that it had no power or authority to 
compel the defendant Reed to correct the pretended journal of the 
house of represeltatives so as to show the adjournment of said house 

by the speaker thereof at the hour of twelve o’clock on the 
(7 K0th day of the session of the Idaho Legislature. 


ITT. 


The court erred in holding that it had no authority to compel the 
defendant Curtis to produce the pretended journal of the house of 
representatives to compel its correction, stating the adjournment at 
the proper place, and correct the said journal according to the facts. 


IV. 


The court erred in not compelling the defendants to correct the 
pretended journal of the house of representatives so as to show that 
hour of twelve the speaker of the house of representatives did 
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legislation were had which were without authority and null and 
void. 


V. 


The court erred in not requiring the defendants to so correct the 


journal of the pretended house of representatives as to show, at the 


proper place in said journal, that the house of representatives was 
adjourned, and that the pretended acts of legislation signed by 
George P. Wheeler, as speaker pro tem. of the house, were passed 
after the said adjournment on the 60th day. 


VI. 


That the court erred in holding that the said alternative writ of 
mandamus did not state facts sufficient to constitute a cause of 
action in mandamus. 


Wherefore the said plaintiff prays that the said judgment 

68 in the supreme court of the Territory of Idaho may be re- 

versed, and the said defendants required to answer to the said 

alternative writ of mandamus, and for such other relief as may be 

proper under the circumstances. 
ARTHUR BROWN, 

Att'y for Plaintiff & Appellant. 


69 | Endorsed :] In thesupreme courts of Idaho Territory. H. 

Z. Burkhart, speaker of the house of representatives, ete., plain- 
tiff, vs. C. H. Reed, chief clerk of the house of representatives, etc., 
et al., defendant-. Assignmentof errors. Filed March 18th, 1889. 
S. H. Hays, clerk. 
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I, 8. H. Hays, clerk of the supreme court of Idaho Territory, in 
pursuance of the appeal allowed in the ease of H. Z. Burkhart, 
speaker of the house of representatives of the 15th session of the 
Legislature of Idaho Territory, vs. Edward J. Curtis, secretary of 
Idaho Territory, lately pending in said court, do return attached 
hereto a transcript of the record of proceedings, opinions, and bond, 
together with the original citation of proof of service thereon and 
assignment of error, all in and of said court and cause, to the Su- 
preme Court of the United States; and I hereby certify that the said 
attached transcript of said record, proceedings, opinions, and bond 
is a true, full, correct, and complete copy of the several originals 
on file — of record in my office. 

In witness whereof I have hereunto set 
[Supreme Court Seal, my hand and affixed the seal uf the su- 
Idaho Territory. ] preme court of Idaho Territory, at Boise 
City, this 30th day of March, A. D. 1889. 
S. H. HAYS, 


), y] Supre ie f ourt Tdalh lg 1 ~ 
A 


| Supreme court Idaho Territory. H. 7. Burkhart, 
plaintifl, against Charles HH. Reed, chief clerk, &-., and 


sg eine, secon 


endorsed 

=p aker, XC 

edward J.Curtis, sec. of Idaho,defendant-. Filed 
clerk . deputy clerk. 

Kndorsed on cover: Idaho Territory supreme court. No. 1548. 

if. Z. Burkhart, speaker of the house of representatives of the 15th 

Legislature of Idaho Territory, appellant, vs. C. H. 
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the Territory of Idaho. filed April 12, 1889. 
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SUPREME COURT OF THE UNITED STATES. 


- iGO, Aer og, pits 


OCTOBER TERM, 1889. 


\ 
H. Z BURKHART, Speaker of the 
House of Representatives of the 
Fifteenth Session of the Legislature 
of Idaho Territory, Appellant. 


House of Representatives, and E. J. 
Curtis, Secretary of the Territory of 
Idaho, Respondents. 


J. P. CLOUGH, President of the Coun- 
cil of the Fifteenth Session of the 
Legislature of Idaho Territory, Ap- 
pellant. 

Vs. 


E. J. CURTIS, Secretary of Idaho Ter- 


} 
. Vs, 
CHAS. H. REED, Chief Clerk of the 

| 
ritory, Respondent. } 


BRIEF OF APPELLANT. 


ARTHUR BROWN, 
LYTTLETON PRICE, 
Counsel for Appellant. 


ANGELL & SULLIVAN, 
KINGSBURY & McGOWAN, 
Of Counsel. 


IN THE 


SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, 1889. 


Z BURKHART, Speaker of 
House of Representatives of the 
Fifteenth Session of the Legislature 


of Idaho Territory, Appellant. 


H. the 


VS. 


| 

CHAS. H. REED, Chief Clerk of the 

House of Representatives, and E. J. 
Curtis, Secretary of the Territory of 
Idaho, Respondents. 


J. P. CLOUGH, President of the Coun- 
Session of the 


cil of the Fifteenth 
Legislature of Idaho Territory, Ap- 


pellant. 


Vs. 
E. J. CURTIS, Secretary of Idaho Ter- 
ritory, Respondent. 


BRIEF OF APPELLANT. 


er 


STATEMENT OF FACTS. 
The Act of Congress creating the Territory of 


Idaho, limits the duration of the sessions of the legis- 


lature to sixty days. 
Rev. Stat. U. S., Sec. 1852. 


i} 
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Ph 
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House o 
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of thie proces dings of the day ; which was done. 


~ ' : 


that the hour of 12 o’clock.at night having 


said session wus adjourned sine dze. To this declara- 
here was no dissent or objection on the part of 
nember it apparently was coneurred in. 


thdrew After they had gone out, it appears 


loes not provide when the sixty days shall be- 


end. That is determined by the act of the Leg- 


= , 
id one session. 


tinued in session until 12 o’clock at night. At 


our the presiding officer of the lower house, the 


} 


itself, Rev. Stat. of Idaho, Sec. 120: “The 


ry 


vislature must assemble at the seat of government 


second Monday in December, A. D. 1889, and 


the second Monday in December every two years 


) 
second Monday in December, 1888, was De- 
10th. On that day the Legislature assembled, 


the 7th day of February, 1889, the 60th day 


n, the Legislature met and was In session, 


f Representatives, calling the attention of that 


the proceedings, directed the clerk to read the 


e were then approved in proper form, and 


speaker, in pursuance of his duty, rising, de- 


the 60th day, to which the said Legislature 


d by the said Act of Congress, declared that 


speaker and other members of the House 


t of the House of Representatives remain- 


3) 
vo 


ing, pretended to re-organize, and elected what was 
called a Speaker pro tem, and proceeded to legislate, 
and passed seventeen bills on the face of the record, 
giving them apparent validity as enactments of law. 
The Clerk, in making up the record, carefully abstains 
from recording anything with regard to the adjourn- 
ment, as declared by the lawful Speaker of the House 
of Representatives, but adds the passage of the seven- 
teen bills and the approval thereof as if enacted in 
the regular way, and all bearing date the 7th, though 
in fact it was done on the 8th. 

The contention on the part of the appellant in 
this case is, that this proceeding and declaration 
on the part of the Speaker was a legal adjourn- 
ment, and ended the jurisdiction and power of the 
House of Representatives. The appellant was the 
Speaker, and as such applied to the Supreme Court of 
the Territory of Idaho for a writ of mandamus. The 
alternative writ was issued, setting up the foregoing 
facts, to which defendant demurred for seven different 
grounds, stated in the record and in the demurrer. 


Record, pp. 9, 10, 11. 


The principal ground upon which the determina- 
tion of the court below rested was that the courts had 
no jurisdiction to compel by mandamus a correction 


or perfection of the journal of the House of Represen- 


Lise thie Sa4hnie Was a co-ordinate branch ot 


ernment, and the eourts could not interfere 


tl 
‘ 
iiecord. pp (Sm ZG 
i 
demurrer was sustained, and the first and . 
pal question in this discussion is, whether the 
can compel a correction of the journai of a 
of the Legislature. 
leo contended on the part of the defendant, . 
‘tion raised by the demurrer, that the court 
risdiction over the person of the defendant 
who is the Secretary of State of Idaho Terri- — 
juse, it is claimed, that said Secretary of State } 
er of such high consideration—being a » 
States officer—that a Territorial court cannot 
him by the writ 
next contended the court itself had no .juris- 
» Issue mandamus. 
also claimed that the mandamus improperly 
two officers. It is directed to Reed, who was 
erk of the House of Representatives, to correct 5 
ls: and it is directed to Curtis, who was 
of State for the Territory, to bring the ag 


ls into court, that Reed might have an oppor- 


rrrect them, Reed having, as it appears by 


) 


the alternative writ, claimed to have delivered the 
journals and records out of his hands into the hands 
of the Secretary of the Territory. 

Other points of practice are raised by the de- 
murrer; but the decision of the court appears to be 
principally, or solely, upon the ground that the courts 
‘annot mandamus a co-ordinate branch of the Govern- 


ment to correct its records. 


ASSIGNMENTS OF ERROR. 


And now comes the said plaintiff, by Arthur 
Brown, his attorney, and assigns error to the decision 
of the Supreme Court of the Territory of Idaho in 
denying the writ of mandamus in said cause as fol. 


lows: 


I. 
The Court erred in sustaining the demurrer to the 


alternative writ of mandamus in said cause. 


IT, 


The Court erred in holding that it had no power 
or authority to compel the defendant Reed to correet 
the pretended journal of the House of Representatives 
so as to show the adjournment of said house by the 
speaker thereof at the hour of 12 o’clock on the 60th 


day of the session of the Idaho Legislature. 


S 


(his power and right to examine into the passage 
of laws cannot be defeated or thwarted by any doings 

Legislature itself. Should the Legislature at- 
tempt, by indirection or concealment, or falsehood, 
to avoid the compliance with any constitu- 
tional requirement, the Court will find some way to 
ascertain the fraud and enforce the consequences. 
Much more would this right exist as against the acts, 
doings and frauds or concealments of any ministerial 
officer and emplovee of one branch of the Legislature. 


We have a case here where it is claimed on the part of 


the appellant that an employee of the Legislature, the 
Clerk of the House of Representatives, is enabled, by a 
false report of the proceedings of the last day’s session 
to enact laws of the most vital character, changing and 
disorganizing the Territory itself. If it be possible for 
the Clerk of the House of Representatives to thus 
create laws, then, instead of being a government by 
ie people, the peopte of the Territory of Idaho are so 
unfortunate as to be governed by the Clerk of the 
Hous: of Represntative s. | 

In such case the session might be extended ad 
libitum by the Clerk. A false entry as to the date 
made. It needed but the concurrence of himself and 


the Governor of the Territory and any person that he 


might name as the Speaker pro tem. to continue to en- 
ict bills and pass laws during the entire season; in 


be extended over years, solong as it was 
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e 


dated back, and all of its proceedings made to bear 
date of the 7th day of February, 1889. The courts 
will not permit this sort of subterfuge to succeed; but 
in proper cases courts of equity always permit parol 
evidence of the exact facts that took place. No record 
is so sacred or so solemn, or so formal, or authenti- 
cated from such high source, but what a court of equity 
may go behind that record, and determine the fact, in 
case a fraud has been enacted or a ministerial officer 
charged with the duty has forged or altered, or added 
to, the facts contained in such record 

What can be done in the way of correction by a 
court of equity can also be done in proper cases by 
mandamus. A court will, by mandamus, correct the 
most solemn _ records, and require the ministerial 
officers charged with them to certify to the truth in 
making them, and, if improperly made, to correct 
them. 

In Hill vs. Goodwin, 56 N. H., 441, there was an 
application for mandamus to compel the Clerk of a 
town meeting to correct the minutes of the town meet- 
ing by inserting an adjournment which had been de- 
clared by the presiding officer. Much conflict of testi- 
mony was had as to whether the adjournment in fact 
took place. The Clerk claimed that none had taken 
place, and upon that supposition certain other pro- 
ceedings were had by the town meeting; while if the 


adjournment took place, these proceedings would be 


1O 


null and void. The power of the court to amend such 
a record was therefore discussed, and eases from that 
State cited. That town meeting was, within a limited 
field,a Legislature, as much so as the Legislature of 
Idaho. After discussing the cases quite fully, the court 
held that the mandmus should be granted, and com- 
pelled the correction of the minutes soas to assert an 
adjournment. | 

In Hendee vs. Cleveland, 54 Vt., 142, the record 
of the Probate Court was ordered corrected by man- 
lamus, the facts upon which the correction were based 
being shown by parol, and the court being a court 

record. 

In Wise vs. Bigger, 79 Va., 269, it was held that 
mandamus will lie at the petition of any citizen of the 
Commonwealth to compel the keeper of the rolls to 
strike from the rolls, and the superintendent of public 
printing to omit from the acts of the assembly any act 
which, in the judgment of the Supreme Court of 
Appeals is not a law.” 

See also— 

Smith vs. Moore, 38 Conn. 105. 

Farrell vs. King, 41 Conn., 448. 

Douglas Co. vs. Read, 5 Or., 373. 

State vs. Whittit 61 Wis., 252. 

Pom. kq., 871 (Note). 

? Whar. Ev., 982. 
37 Ia., 618. 


G7 Ill., 224. 
Bell vs. Pike, 53 N. H., 3473. 
Hall vs. Summersworth, 39 N. H., 671. 


In Smith vs. Moore, 88 Conn., application was 
made to contradict in a mandamus proceeding the 
records of a justice of the peace by parol evidence. 
The court held that it was proper to show the actual 
facts as against the record, and force the officer to 
make the record conform to the truth, using the follow- 


ing language: 


“The claim is that a record, or a ce rt tified copy of 
a record, imports verity, and a review of the question 
by the superior court would infringe this principle. 
This claim would apply with equal force to the correc- 
tion of the records of a town or of a superior court; 
but the cases cited have determined otherwise. It is 
true they import verity, and the reason why it is 
found necessary to correct them when they do not 
state the truth arises from this fact. Deeds and other 
instruments in writing import verity, and cannot be 
attacked collaterally, but still it is every days’ business 
to correct them when they are erroneous.’ 


sut to discuss this case as if it were the journal 
of the Legislature that was sought to be corrected is to 
-assume the very point in controversy. The applicant 
alleges in this case that the proceedings which it is 
sought to expunge are proceedings had after the Leg- 
islature had adjourned. The doings of that body of 


men were doings of a body not authorized by law. 


12 


It was not the Legislature. We must take the 
mmplaint to be true, and as such the adjournment 

which was made by the Speaker was a final end of the 

session of the Legislature, and they no longer had any 
uthority or jurisdiction whatsoever. 

[f hereafter this court or the lower court should 
determine that that was the rightful Legislature, and 
that the presiding officer had no power to adjourn the 
session, then the proceedings would stand, not because 
the court did not have the power to inquire by man- 
damus into the truth, but because upon the merits the 

th is with the defendant. If, as we assert, there 
was an adjournment of this Legislature, and the 
declaration to that effect by the Speaker ended the 
session, then the court has a right to protect the 
records against spoliation and addition by the un- 

thorized acts of him who had been celerk. As it 
now stands, seventeen enactments are thrust upon the 
statute book, having all the semblance and appearance 
of law, which, if the truth had been stated, were never 
passed ! V the legislature of Idaho, and were only pre- 
pared and concocted after that body had adjourned, by 
persons who had no jurisdiction or power in the prem- 
ises whatsoever. 

Mandamus is the proper writ to command the per- 
formance of a duty by any and every ministerial 
officer. What difference can it make whether he be ap- 


pointed by a court or by a legislature ? His duty is 


13 


the same. He is a ministerial officer. The clerk is as 
distinctly a ministerial officer as the clerk of a court 
of record. Upon his refusal to perform his duty, this 
is the appropriate way to compel him 
In Maine the court went so far in ascertaining the 
validity of the laws of the legislature as to say which 
one of two bodies was the lawfully elected legislature ; 
and yet, in doing so, they were compelled to de- 
termine, by taking judicial notice, who were rightfully 
elected. Ordinarily, a greater stretch of the power of 
a court could not be found, as it is universally con- 
ceded in the legislatures of this country, as in Con- 
gress itself, that each house must be the judge of the 
election of its own members. But where there are 
two houses, each claiming to be the rightful one, it 
was necessary for the proper determination of the 
validity of the laws, to say which house was rightfully 
elected, and the court did it. 
Justices’ Answer, 70 Me., 308. 


Prince vs. Skillin, 71 Me., 361. 


In Pennsylvania, the court went so far as to de- 
termine who were the proper Common Council with 
which the select council of Philadelphia must meet, 
and compelled that clearly legislative body to meet and 
perform the functions of their office. 


Lamb, et al. vs. Lynd, 44 Pa. St., 336. 


0 Met 2 ee RRB a Mere ye i 
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These cases go much further in determining the 
rights, duties and limits of the legislature than we ask 
the court to go here. We simply ask that the record 
be perfected after the legislature itself has adjourned, 


in order to protect the legislature itself from forgery 


and PA position. 


The court below, in determining this question, say, 


“From the language of section.124 of the Revised 
Statutes, it is clearly the duty to make up such records 
as he deems proper to be delivered, and deliver the 


Is it meant by this that the clerk mav draw 
ipon his imagination, or upon his interest, and add 
such legislation as he deems proper ? If SO, it is 
probable he has the power of making out such 
records as he deems proper. The duty of the clerk is 
clearly to record truthfully what transpires, and that 
nly, and omit to add anything that did not transpire. 

The court proceed : 


the law presumes he has done this correctly ; 
if not he is amenable to the criminal court of this Ter- 


The law may presume that prima facie. Un. 
doubtedly it does; but it is a presumption which 
is open to proof, and may be overcome, and is 
overcome in this case by the statements in this 


alternative writ, which is admitted to be true bv 


15 


the demurrer. The courts say that— 


“The papers so delivered over are, or were, the 
journal of the Legislature. If they are, then this pro- 
ceeding necessarily fails.”’ 


Why so? It is possible, and it is true, according 
to the statements of this alternative writ, that they 
are in part the journal, and in part the additions of 
the clerk. It was the journal, undoubtedly, down to 
the point where the clerk omitted to record the ad- 
journment of the Speaker, and added the proceedings 
thereafter. After that, it was his own work and that 
of unauthorized persons. It ‘sthe right of every citizen 
to have the journal made so as to tell truthfully what 
then transpired. The court are not asked to make the 
journal of the Legislature, as the court below intimate, 
but they are asked to make the clerk make one accord- 
ing to the truth, and not according to the fiction. To 
say that that power is vested in the Legislature alone 
is to assume the question. The Legislature had no 
power to issue mandamus. It is true, had they re- 
mained in session, they could have corrected their 
journal; but they adjourned, and this was the last day, 
and the last entry, and the record of the adjournment 
was necessarily to be made up after the adjournment 
was had. Their power ceased to be effectual, and had 


passed away. 


16 
The court proceed : 


“The principle of law is settled beyond contro: 


versy that the court will not go behind the journal of 
the Legislature to ascertain what was done by that body.” 


That principle is only settled in collateral attacks. 
There is no case cited, and none can be, that holds that 
a ministerial officer of the Legislature is exempt from 
the writof mandamus, any more than any other min- 
isterial officer. There is no difference in principle be- 
tween him and other officers. 

The court proceed to say the journal itself is con- 
elusive, and if the record is ineorrect or improperly 
made up it is for the Legislature itself to correct, and 
not for the court. Like any other record, it may be 
corrected ; and as for the Legislature itself correcting 
it, was it not a species of solemn mockery to tell us 
that the Legislature that had ceased to exist could 
correct this record, and the record that ceased to exist 
by this very entry which we have asked to have en- 
tered and made a part of the journal? 

The Court say that the journal filed purports to 
be the journal of the Legislature. Perhaps it does. It 
is for that reason, at least, that we seek to have it cor- 
rected, so as to show what was the journal of the Legis- 
lature, It is said to be signed by Geo. P. Wheeler, the 
Speaker pro tem. of the House. Geo. P. Wheeler 


was made Speaker pro tem. of the House after the Leg- 


-—~ 


islature ceased to exist, if such an office as Speaker 


pro tem. can be said to exist at all. Whether it is cor- 


: a rect upon its face is not the question. The question 
is here, shall it be corrected according to the truth as 

: it in fact existed beyond and behind the record? Or 
shall the entry made by the clerk of the Legisla- 


ture be beyond the power of the Legislature itself, 
and beyond the power ef the courts to correct? The 
Legislature cannot correct it, because they are not in 
existence—were not in existence when he completed 


this record. Are the courts powerless? 


Il. 


The act of Congress limits the sessions to sixty 


" 


days. These are calendar days, and such has been 
the practice of this and all other Territorial Legisla- 
tures. The first day of the sixty was December 10th, 
making 22 days in December, 31 in January, and 7 
in February. There was one session on the 10th. 
However few hours it may have continued, it was a 
session, and that day must be counted as one. The 
last day was the 7th of February. It was the 60th. 
With the expiration of that day, the limit prescribed 
by Congress had been reached. If no objection had 
been made, and all the officers had continued to treat 
? that day as continuing after 12 o’clock, there are 


authorities that hold that such continuing would not 
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invalidate the legislation; but the question here 1s a 
very different one. In fact, here the presiding officer 
lid actually and as fully as a presiding officer could, 
adjourn each of the Houses; and the House of Repre- 
sentatives was adjourned by the concurrence and con- 
sent of the members. The presiding officer has the 
right, and it is his duty, when the time arrives, to ad- 
journ the legislative body, without motion from that 
body. It is the practice in the House of Representa- 
tives of Congress, and in other legislative bodies. 

Rules of Prac. H. of Rep., 274. 

Journal 49th Cong., 887. 

Jetierson’s Manual, 182. 


Cushing, Sec. 527. 


The declaration of adjournment sine dte—disso- 
lution—was made without objection on the part of 
the members of either house of the Legislature, as an 
official dissolution, whether the officer declaring such 
adjournment had the power to adjourn the Legislature 
or not, or whether he had the power to dissolve the 
Legislature or not. This is determined in People vs. 
Hatch, 33 Ill., 9, where the Governor, assuming that he 
had the right—that the time had come when he could 
dissolve the Legislature, did so by proclamation, and 
members acquiesced, but afterwards some questioned 
his right to adjourn the Legislature, and re-met and re- 


enacted laws; and the court held that, there being a pos- 
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sible contingency in which the Governor could adjourn 
that body, he having exercised that authority without 
objection on the part of the members of the Legisla- 
ture, it was an official dissolution, and the principle is 
applicable here. The Speaker had the power, was the 
proper officer to declare the final dissolution and ad- 


journment. He did so, without objection, and by con- 


eurrence of the members. The House was dissolved 


thereby. 

The adjournment by the Speaker was an adjourn- 
ment by the whole House. He is the mouth of the 
House, and when, with the concurrence of all the 
members announced the adjournment sine die, the 
whole body adjourned, and was dissolved. 

Cushing Law Leg. Assem. Secs. 290, 318. 
Hill vs. Goodwin, 56 N. H., 441. 


The decision of the presiding officer is the de- 
cision of all over whom he presides. It is his duty to 
announce what they do. It is the duty of the record- 
ing officer to record his announcement, and the record- 
ing officer cannot himself be the judge of the actions 
of the body. He must be governed and controlled by 
the presiding officer. 


Bell vs. Pike, 53 N. H., 482. 


Such an adjournment being according to the stat- 


utes and the law, it was too late for the House, after 
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demurrer raises the question that the court 


liction in mandamus over Curtis, the 


|, chief clerk ; in other words, that 


-or proper parties as defendants. 


secretary defendant is the Secretary of the 
whose duty is to the Territory alone. As 
named in the acts of Congress and in the 

tion, he is a Territorial officer, and subject 


rritorial laws. The argument that because he 


nted by the United States he is therefore a 
is not true. The source of his 

nt makes no difference as to the nature and 
his duties areall Territorial. He 

| other Territorial officers necessarily 

ere alike appointed by 

United States, but 

‘act, Territorial officers. The 

, however, have jurisdiction over United 

d are not only Territorial courts, but_ 

| States courts. further, in our form of 

the courts must define the scope and duty 
,no matter how high the officer or by 
The President himself, and the 

are exempt from processes of man- 


injunetive relief; but not’so with 
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their appointees—not so with any appointee of theirs, 
no matter how high he is. 

This court has held that mandamus will lie as 
against the Secretary of State, the Secretary of the 
Treasury, and each and all other cabinet officers. 

U. S. vs. Kendall, 12, Peters, G08. 


The authority under which the Supreme Court in 
that case held that the court of the District of Colum- 
bia had jurisdiction were words giving the court gen- 


eral jurisdiction simply: 


“That the said court should have cognizance 
in all cases in law and in equity between parties, 
both or either of whom shall be resident or found 
in the District.” 


Under this simple ground of authority, this court 
held that the District Court had authority to issue the 
mandamus. Compare that authority with that given 
to the Idaho Legislature,—Sec. 1866, Rev. Stat. U.S., 
also found in the Rev. Stat. U.S., also found in the 
tev. Stat. of Idaho, 28,—which delegates to the various 
Territorial courts jurisdiction ‘‘as limited by law.” 

Any jurisdiction that the Territory of Idaho may 
see fit to confer upon these courts, within its limits, is 
jurisdiction “as limited by law,” and is authorized by 
this act of Congress. The statute of Idaho (Rev. 
Stat. Idaho, 8816) was specially conferred jurisdiction 


over allcases of mandate. It is apart of the chapter 
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the jurisdiction of the Supreme Court, Sec. 3866. 
[ts original jurisdiction extends to issuance of writs 
‘mandate, review, prohibition, habeas corpus, and all 


writs necessary to the exercise of its appellate jurisdic- 


1 7 > 
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U. S. vs. Schurtz, 102 U S. 372. 


Here we have the Secretary and the Clerk, both 


fficers having duties to do pertaining to, and solely 


—— 


for, the benefit of the Territory of Idaho. They are 
residents of that Territory. We find in the jurisdiction 
of that court all the right of this case. Their acts are 
subject to the review of that court. What possible 
court could possibly take jurisdiction over them for 
mis-conduct, but the District Court or Supreme Court 
of the Territory. 

This is a question involving the method of prov- 
ing the laws of the Territory of Idaho. What court 
was so Competent, or so fit to have jurisdiction on that 
question, as the Supreme Court of the Territory. Here 
is a question which ultimately, and within the scope of 
the law, involves the acts of the Legislature of the 
Territory of Idaho. The question of determining 
their validity is left tono other court but that of the 
Supreme Court of the Territory, and to this court on 


appeal, where it can only arise by way of appeal. 


The duty required of the clerk, Reed, is a plain 
one. It will hardly need citation to show that it is a 
manifest duty of this officer to keep correetly the min- 
utes of the proceedings, and all the proceedings of the 
Legislature, and nothing but the proceedings of the 
the Legislature, and to file such correct record with the 
secretary. 

That he has made ineorrect minutes, and has 
omitted the correct proceedings, and filed such false 
record with the secretary, is admitted by the demurrer; 
and it is not answered by saying that he has made 
a filing, and, therefore, cannot be required to file 
the correct proceedings. Performance can only be a 
defence against mandamus when that performance has 
been according to the duty, and has been completed 
in pursuance of law. Defective or insufficient per- 
formance, or performance in_ part, or perform- 
ance short of his whole duty, is not performance at 
all; and,.in theory of law, he has not yet filed the cor- 
rect minutes of the House of Representatives. He 
still has them in his possession, because he has failed 
to file a true account of the proceedings. 

We cite as illustrations of this matter the follow- 
ing cases: 

In State vs. Whittit, 61 Wis., supra, a justice of 


the peace was compelled to correct his docket, which 


IG 


had been made up and signed by him. Mandamus 
issued. He was compelled to add just what’ we want 
added here—an adjournment. 

In Hales vs. County Commissioners, 2 Gray, 371, 
75, the County Commissioners, who had there de- 
elared a eertain candidate eleeted, and that he held a 
certain oflice within that jurisdiction, were compelled 
to re-assemble and re-count their votes, which had al- 
ready passed out of their hands, and certify the office 
to another. 

In New Orleans & Texas R. R. Co. vs. Miss., 112 
U.S., 17, the duty was upon the R. R. Co., to build a 
draw bridge. The railroad company had already built 
one bridge, which it claimed conformed with its 
contract with the State; but this court, finding that 
the bridge did not comform to the contract, con- 
pelled the railroad to build the bridge over again, 
to tear down that which had already been built 
and to build and make such a draw bridge as the court 


defined to be required by the contract as described in 


People rs, Sch iellein, 95 N. rn 124 
This principle is illusted m the re-instatement 
lls improperly dismissed. This court in ex parte 
, by its mandamus, compelled the 
Supreme Court of Washington Territory to reinstate 
. bill, which the Supreme Court of that Territory had 


[ae * . 
opertiv dGislbissed. 


bo 
~] 


- See also: 
Ex parte Bush, 7 Peters, 74. 
Harrington vs. Heller, 111 U.S. 796. 


U. S. vs. Garnes, 3? Wal., 766. 


These cases establish the principle that the courts will 
order a writ of mandamus wherever there remains a duty 
not performed, or improperly and incorrectly performed, if 
the applicant has no other remedy. 

The duty of the Secretary of the Territory is to record 
the laws and proceedings. ‘The ultimate result arrived at 
Is a correct record that he must keep. He is not limited in 
his manner of procuring information. The clerk may be 
an authority as to what transpired in the House; but if 
the clerk should abseut himself and not make any record, 
or hide or conceal himself, and not make any returns, still 
the legislation is not any the less complete, and the right 
of the Territory to have its proceedings and laws correctly 
transcribed is just the same. 

The duty of the Secretary still continues. He must 
procure the best evidence of what transpired. He is not 
limited to the clerk. 

There is no statute of Congress or of the Territory re 
quiring him to accept the minutes of the clerk as final 
He must keep a correct record. The rules and practice of 
the Council require that the record and. proceedings be 
signed by the presiding officer and the clerk. The certifi- 
cate of the one has just as much potency and effect as that 


of the other. The record made by the Speaker is entitled 
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to the same credence as that of the clerk. It was the duty 
of the secretary tO keep and preserve correct records. He 
has declined to do that duty, and has certified that he will 
only keep the false one made by Clerk Reed, and not the 
true one. He thus evaded, and not performed, his duty. 

In Hall vs. Fairbanks, 108 U.S, 547. the County Clerk 
was the officer appointed to spread the taxes, but he could 


nly spread the taxes on the certiticate of the board of 


uditors. The board of auditors audited it and he spread 
if the records. But the clerk was spirited away, on the 
underground, so that he could not certify. The county 


I, rk the 1) said he 


had no authority to spread the taxes, 

the usual evidence was lacking. The Supreme 
Court directed him that it was his duty to take auy evi- 
dence which appeared sure to his mind, that the county 


ed the debt, and that the judgment itself was just as 


good evidence as the certificate of the clerk or the board of 
s, and he could not avoid his duty by qnibbling as 


1@ was inforimed of it. 

f the Territory avoided his duty to 
minutes, by quibbling as to what 
ertified to him by the clerk. It is not only his duty 
| best means of determining what took place 
was offered to him; but his attention was called 


fact that the proceedings and records were incorrect, 


. the e clerk, to demand of him that the minutes 
i, instead of pretending to preserve a false and 

. rc. 
lhe duty we ask both of these parties now is—and 
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each can be required by mandamus to perform it ; 

First—That the Secretary to produce this record for 
correction, so that the original record, and not some other, 
may be amended 

Second—That the clerk be required to correct the record 
so as to tell the whole truth of what transpired, all that 
transpired, and omit what did not transpire from the 
minutes of the journal. 

These are public duties, and the applicant has a right 
to ask them without any previous demand. No previous 
demand is required to compel a public officer to perform a 
public duty. 

High on Extr. Rem., sec. 12 and 41. 


The duties of the clerk of the House of Representa- 
tives are not specifically defined by statute. The statute 
speaks of them as a thing existing. ‘Their duties seem to 
be prescribed by their name. Among their duties we find 
(Rev. Stat. of Id., See. 124): ‘The clerk, at the close of the 
Legislature must mark, label and arrange all bills and pa- 
pers belonging to the archives of their respective houses, 
and deliver them, together with all the books of both 
houses to the Secretary of the Territory, who must certify 
to the reception of the same. 

The duty of the Secretary of the Territory is defined 
by the Act of Congress. — Rev. Stat. U. S., Sec. 1844: 


“The Secretary shall record and preserve all the laws and 
proceedings of the Legislative Assembly, and all theacts and 
proceedings of the Governor in the executive department. 
He shall transmit one copy of the laws and journals of the 


Pierre ae 


nt. He shall 


embly for publication, and furnish a copy thereof to 


oO) 


islative Assembly, within thirty days after the end of 


’ as 
ii ~ * at ae, 


n, to the President and two copies of the laws, 


thin a like time, to the President and Senate, and to the 


iker of the House of Representatives, for the use of 
shall transmit one copy of the executive 

lings and official correspondence, semi-annually on 
Ist day of January and July of each year, to the Presi- 
prepare the acts passed by the Legislative 


public printer of the Territory, within ten Gays after 
’ Summa ihe cy eae ict. 


Vi. 


lhe secretary and clerk are rightly joined. Each has 


ity to perform, tending to produce the one common re- 
»: the. correct record. The plaintiff has a right to 
it, and a right to join all persons in this proceed- 
indamus whose joint or several action 1s necessary 
bute to or accomplish the end. 
Lahell re. Moulton./1 PU. _# 975, D2S and cases 
ciled 
Farnsworth rs Boston, 12] Mass., 17. 
ia reniadn s Commissioners, Ze | 0 State, Sil. 
state 1 Whittit. 61 Wis., bOa2. 
People Us. Neliie AE mn. 95 N. ¢ AAS 
| mmand in mandamus may command the 
in advance. He here has threatened to treat 
his false 


iccount, a false record of the proceed- 
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s duty in the future may by com- 
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iffy. Gen. ra. Boaton. 122 Mass., hi - 


Ll Aw a o~ tae & 


ol 


VIL. 


It is claimed in the demurrer that the writ 1s too in- 
definite. The alternative writ in each case commands a 
definite duty, and one known to each defendant. The 
command of the writ requires him to make up his record 
correctly according to certain facts, which are stated in the 
complaint and admitted true by the demurrer, viz: to re- 
cord an adjournment in the order in which it was an- 
nounced by the Speaker. The Secretary is commanded to 
produce the minntes for correction, and receive the true 
record after such correction, and to treat it thereafter as 
the true record. 

If any part of these commands is too broad or in- 
definite, the court may so modify or specify the command 
that he can understand it. 

People vs. Delaware Co.,45 N. Y., 204, 207. 
People vs. Nostrand, 46 N. Y., 377, 380. 
Hamilton vs. Pittsburg, 34 Penn., 514. 


Wait’s Prac., 596. 


VIL 


In the case of Clough, President of the Council, ete., 
vs. Curtis, Secretary, ete., the same principles are Involved 
as in the case of Burkhart vs. the Clerk, and both cases 
are submitted together. 

The facts in the Clough case are slightly different, and 


e relief sought is a little more far-reaching in its conse- 


That facts ure, in that case, that the fina] adjournment, 


dis was announced as a dissolution ot the Council some- 


ifter 12 o'clock at night, of the 60th day. That also : 
without obj ction on the part of the body over which 
flicer presided. He remained to see that this entry 
made on thi journals—the entry of this adjournment. 
fter he had retired and part of the Council with him, certain 
claiming to be the Council reeassembled. The next 
, when the proceedings of the Council are filed, with the 
tary of the Territory, it is found that the entry of this 
urnment—-the dissolution—is cut out, the leaves being 

{f and cut out of the journal, and the subsequent pro- a 


ngs are added as if no adjournment had taken place. 


seventeen bills, which also passed the lower house be- 


r passed into enactments by the Council. 


ood 
ind 
at 


Plaintiff has direeted the mandamus to the Secretary of 
ilone. having ealled his attention to these cut leaves 
the mutilated condition of the journals, shown to him 
furnished to him,in a statement of what transpired. 


demanded of him that he expunge from the records 


ese subs quent proceedings, and enter the adjournment. 


His duty, as defined in the statute already quoted, is to 


correctly record and preserve the laws and proceedings of the 


a _ 


pres rving what he knows is false and bogus, and enter- 


islature. He cannot perform that duty by recording and 
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tering as law the proceedings of a mob organized after tne 
Legislature itself had adjourned. 

‘The principles upon which this case rests are the same 
as those of Burkhart. vs. Reed, and we submit it upon the 


same grounds and tor the same reasons. 


ARTHUR BROWN, 
LYTTLETON PRICE, 


Counsel for Appellant. 
ANGELL & SULLIVAN, 


KINGSBURY & McGOWAN, 
Of Counsel. 
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IN THE 


SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, 1889. 


No, Liss. 


JOHN P. CLOUGH, President of the 
Council of the Fifteenth Session 
of the Legislature of Idaho Ter- 
ritory, Appellant, 

Us. 
kK. J. CURTIS, Secretary of Idaho 


Territory, Respondent. 


BRIEF OF APPELLANT. 


STATEMENT OF FACTS. 


The facts in this case are very similar to those in 
the case of Burkhart vs. Reed, and reference is made 
to the brief in that case. But as there are some pecu- 
liarities to this case, perhaps it is desirable that a sep- 


arate brief should be filed in it. 


2 


The ease liere isan appeal from the decision of the 


Supreme Court of Idaho Territory, sustaining the de- 


murrer to the alternative writ of mandamus. 


The alternative writ states the facts, to-wit: 


That on the night of the sixtieth day of the ses- 

sion of the Legislature, after the hour of 12 o’clock 

| had arrived and passed, the applicant for the writ, who 
was the presiding officer of the Council of said Leg- 
islature, announced, after calling the attention of the 
body over which he presided to what he was about 
to do, “that because the hour of 12 o’clock and after 
had arrived, and the time had elapsed in which thie 
said Legislature was permitted to transact business, 
therefore, the said Legislature was adjourned without 


date.” 


ont 


That then the President directed the Seeretary to 


record the time of that adjournment, and that he re- 


mained until he saw that the Secretary had written it 


upon the minutes which he was keeping, and which 


he called the record. That then the Council dispersed. 3 

That afterwards a part of the members of that which | is 
had been the Couneil, then ex-members, re-assembled, \d 
elected another person President of the Council, pro i 
fem., and proceeded to pass seventeen bills into enact- A 
ments of law. That afterwards, in making up this a 
record, the clerk, or some other person, cut out that | if 
part of the record which contained the adjourr ment, 

leaving the stubs of the leaves where it was cut out: ( 

and that the pretended record, as afterward made up ‘| 


by the Secretary, shows no adjournment, no dispersion, 


but that the Council had continued right along, and 
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the president, having absented himself, another man 
was elected President pro lem. The record as made up 
also fails to show that these proceedings and the pas- 
sage of these seventeen pretended acts was after 12 
o’clock at night, and after the adjournment by the 
President. 

The writ also states that the applicant has applied 
to the Secretary of State, who was the custodian of 
laws, stated to him the facts, and furnished him a writ- 
ten statement of what did transpire, and asked him to 
strike from the record these seventeen bogus and pre- 
tended laws, and to correct the minutes according to 
the fact and the truth; and that he refused to do it. 
Wherefore, the applicant prayed that the said 
seventeen bogus and pretended enactments be 
stricken from the records of the laws of Idaho, and 
that the proceedings as recorded be recorded according 
to the truth, showing the adjournment at 12 o’clock, 
and that the said seventeen laws were passed there- 
after. 

To the facts stated in this alternative writ of man- 
damus, the defendant demurred, and the demurrer was 
sustained by the Supreme Court of Idaho, on the 
seround, principally, that the court had no jurisdiction 
to inquire into the truthfulness of what pretended to 
be the adjournment of the Legislature of Idaho, which 
was a co-ordinate branch of the government. If on 
its face it was a prima facie record, courts were power- 


less to say that it was a forgery, or was not such. 
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Other grounds were stated in the demurrer. The 
same objections were taken to this proceeding as in the 
ease of Burkhart vs. Reed, and the discussion there 


will preclude a re-discussion here. 


SPECIFICATION OF ERROR. 


Under this state of facts, where the record shows 
formal assignments of error, we specify the error of 
which wecomplain. That the court erred in sustain- 
ing this demurrer, and in holding that the courts did 
not have jurisdiction by mandamus to compel the Sec- 
retary of State to truthfully record the proceedings of 
the Legislature, and to strike from its records any pre- 
tended enactment that was in truth not an enactment 
by the Legislature of [Idaho and within the jurisdic- 


tion of that body. 


BRIEF AND ARGUMENT. 
This appeal is taken under that statute which au- 
thorizes an appeal from the Supreme Court of any 
Territory in “any. ease in which is drawn in question 


an authority exercised under the United States.” 


U.S. Stat. at Large, Mar. 31, 1885. 


Oo 

The Legislature of Idaho are authorized to pass 
laws and to legislate for that Territory, and for the 
people within that area. by virtue of a delegated 
authority given them in the Organic Act by Congress. 
It is an authority exercised under the authority of the 
United States. Whether the persons that assembled 
after 12 o’clock at night and passed these seventeen 
pretended enactments were, or were not, authorized by 
the United States to pass laws, is the question to ba 
determined, and thus is drawn in question the au- 
thority exercised under the United States. 

We deny that that body of men were authorized to 
pass laws, but insist that the United States only antho- 
rized the whole Legislature, and within the 60 days 
and before an adjournment, and before 12 o’clock at 
night. The respondent contends that that body of 
men was the Legislature, and was, authorized by the 
Unsted States to pass laws; so that no question can 
arise in this case as to the jurisdiction of this court. 

Passing to the main question involved, as to the 
power of the court to compel the correction of what 
purports to be the record of the Legislature of Idaho, 
I wish to call attention to a few authorities not cited in 
the case of Burkhart vs. Reed. - 

Before anything can be called a record, either of 
the Legislature or of any court, somebody must be 
authorized to make that record. Records cannot be 
made by private persons. <A record is an act of some 
authorized body having jurisdiction to make the same. 


Everything is not a record because it is called such. It 


{) 


can only be a record when by facts outside of it itself 
some branch of the Government has jurisdiction to act 
in the premises. Even in collateral proceedings the 
jurisdiction may always be assailed. The record of the 
legislature certainly cannot stand on any higher plane 
than the record of the highest courts in the land, or 
the records of a sister State; and yet the great weight 
of authority from this authority has established that 
such reeords may be attacked for want of jurisdiction, 
even in acollaterlal inquiry; and of course, if in a 
collateral inquiry, it can in a direct one. 

The authorities on this subject are not new or 
novel, but have frequently been before this court. I 
will call your attention to a few of the leading ones. 

In Thompson V. Whitman, 18 Wal. 468, Judge 
Bradley states the law:— 


“But facts onee conceded that the validity of a 
judgment may be attacked collaterally by evidence 
showing that the court had no jurisdiction, it is not 
perceived how any allegation contained in the record 
itself, however strongly made, can affect the right so 
questioned, ‘The very object of the evidence‘is to 
invalidate the paper as a record. If that can be done, 
no statements contained therein have any force; and if 
any such statements can be used to prevent inquiry, a 
slight form of words may be adopted so as to effectually 
nullify the right of such inquiry.” 


In Knowles vs. Gas Light & Coke Co., 19 Wal. 
58, it was held that the facts stated in the reeords of a 
court of general jurisdiction could be disproved by 
parol testimony. If the facts that give a court juris- 


diction ean be contradicted by parol, why not the facts 


a 


stated by the clerk of the Legislature? The clerk of 
the Legislature is in no. way superior to the clerk of 
the court. 

Gardner vs. Collector, 6 Wal. 499. 


This court also held in an early case that the jur- 
isdiction of record was not to be assumed because it 
stated it. 


Elliot vs. Piersol, 1 Peters 340. 


See also 
Galpin vs. Page, 18 Wal. 351. 
Clark vs. Hales, 1 Doug., 290. 
Sears vs. Terry 26 Conn. 373. 


But in New York perhaps the fullest and fairest 
expression has been had of the law on this subject. I 
particularly refer to and make a part of my brief the 
argument of Ferguson vs. Crawford, 70 N. Y. 254, 
where Judge Rapallo reviews the cases at length, and 
states the law fully and ciearly. Any discussion of 
this matter always refers back to the case of Starbuck 
vs. Murray, 5 Wend. 154. The language of Judge 
Marcy has become trite but classical, and in this case 
it is apt, and therefore I quote it as applicable to a re- 


cord of the Legislature as to the record of a court. 


sut it is strenously contended that if other mat- 
ter may be pleaded by the defendant, he is estopped 
from asserting anything against the allegation con- 


tained in the record, it imports perfect verity, it 1s 
sald, and the parties cannot be heard to impeach it. 
It appears to me that this proposition assumes that 
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case,of Burkhart Speaker vs. 


OCTOBER TERM, 1888, 


P. CLouGcu, PRESIDENT OF 
CoUNCIL OF THE FIFTEENTH 
SION OF THE LEGISLATURE 
IpAHO TERRITORY, 


OSs. 


J. CurRTIS, SECRETARY OF IDAHO 


TERRITORY. 
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OF 


Supreme Eouit of the United tates 
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Appeliant, No. 1138. 


f 


APPEAL FROM THE SUPREME COURT OF THE 


TERRITORY OF IDAHO. 


Brief for Appellee. 


The questions that arise in this case are generally 
the same that are presented and discussed in the 


1134, to which we refer the court. 
To sustain this appeal the appellant relies on the 
second section of the act of third of March, 1885, 
23d U. 8S. Stats. 443. 


The act is a restraining and 
Statute. 


not 


Reed & Curtis, No. 


an enlarging 


st section forbids writs of error and appeals 
supreme courts of the Territories to this 


SS Tlie WMatrrey] 17) dispute exceeds in value 


eond section 1s as follows: 


That the preceding section shall not apply to 
case in which is drawn in ques- 
the validity of a treaty, or statute, or of an 
hority exercised under the United States.’’ 


in this case was issued originally by 
reme Court it is a Territorial court of 


riscdiction. It is not a United States 


vs. Nnoelhrech?. 18 Wall... 484: 


rs are defined and limited by statute. See 
cases which draw ‘‘in, question the 
ity or statute or an authority exer- 


the United States” are only appellate. 


i cases there is no original jurisdiction 
by anv law of the United States. sut 


r is by express statute vested in the dis- 


“upreme Court of Idaho had, therefore, ho 
irisdiction in this case, and this court has 
ite except to dismiss 

vhen any case arises in which a statute 
p asa material element in the action, may 


nto the existence of such statute. 


so directly by proceeding to declare a law void. 


The case of Wise vs. Biggar, 79 
appellant’s counsel, so far as this question is con- 
cerned, is not well considered, and is mere dictum, as 
the mandamus was refused on other grounds. 


Neither does any Known instance occur, where a 
court directly assumed to add anything to, or sub- 
tract anything from, the journal or record of a su- 
preme legislative body. If the court 
entry of an adjournment, it can also order an entry 
of the opening of asession, of a motion madeat such 
session, of a call of the yeas and nays, of the passage 
of a bill, in fact it can order the making of a whole 


journal. 


This does not come within the range of judicial 


powers. 


If the court had such powers it would hardly ex- 
ercise them by commanding a political officer, whose 
only duties were to receive, receipt for, and safely 
keep the journals and send copies thereof to the 


But | find no. well considered precedent for doing 


a., 269, cited by 


can order the 


President. If it did so it would scarcely use a man- 


damus which never confers a power, but only orders 
the use of a preexisting one when that use becomes 
a duty. A mandamus is not a process for the inves- 
tigation of disputed questions of law and fact. 


It 


should only be used to compel the discharge of du- 


ties plainlv imposed by law. 


(7. re JENKS. 


OF Counsel. 


IN THE 


SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, 1889. 


H. Z. BURKHART, Speaker, Evc., 
Appellant, 
VS. 
CHAS. H. REED, Cuter CuerK Evc., & 


E. J. CURTIS, Secretary, Erc., 
Appellees. 


J. P. CLOUGH, Presripent, Etc., 


Appellant, 
| vs. 
E. J. CURTIS, Secretary, Erc., 
Appellee. 


MOTION TO ADVANCE CAUSE. 


ARTHUR BROWN, 
LYTTLETON PRICE, 
Attorneys for Appellant. 


ANGEL & SULLIVAN, 
KINGSBURY & McGOWAN, 
| Of Counsel. 


IN THE 


SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, 1889. 


H. Z. BURKHART, Speaker of the 
House of Representatives of the Fif- 
teenth Session of the Legislature of 
Idaho Territory, Appellant, 


Vs. \ 


CHAS. H. REED, Chief Clerk of the 
House of Representatives, and E. J. 
CURTIS, Secretary of the Territory 
of Idaho, Respondents. 


MOTION TO ADVANCE CAUSE. 


And now comes the said appellant and moves the advance- 
ment of this cause on appeal from Supreme Court of Idaho. 

This is a proceeding by mandamus, to perfect and correct 
the record of the proceedings of the last day of the 15th session 
of the Legislature of Idaho. The Legislature, having adjourned, 
no longer has power to correct and perfect its own record, and 
this application is made by the Speaker of the House to compel 
the Clerk of the House and Secretary of State to correctly record 
what transpired on the night of the last session and the adjourn: 
ment of the 60th day. 

At 12 o’clock, midnight, February 7th, A. D. 1889, on the 
60th day, the Speaker of the House declared the Legislature 
adjourned, without objection and with the concurrence of the 
House. 


eres thy 1} lf tt the room. 


: . } * ’ ; , ; nn ; é reer ' id lected ‘ 
J ; = in & an « re OrvaAniIzet , Siro tf A 
: , ® 
4 med and pretended to legislate, passing . 
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e clerk omitted all mention of 

made and declared by the Speaker. 
iT) possible oO raps the question of 
enteen nrete nded enactments of the Leg- 
rel. as the Leoislature had ceased to ex- 
: | , , ~~ That was to resort to the eourts, 
mal lam us iT) thie name of the Speaker. 
fense, by way of demurrer that the 
ndamus officers of the Legislature, 
F thy nroceeqd nes of} the Legislature, for 
rs a -ordinate branch of the 


the questions arising upon the 


t the Supreme Court of Idaho Territory, 


slat a’ bis Ree aS gies ame *y 


ano power to mandamus 


ecause he is a United 
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rt iteelf had no authority to 
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their election.” The Legislature, whose proceedings we are in- 
quiring into, was elected in 1888, and the clerk and all the 
officers thereof, and the term of office of the Speake:, who is 
the relator in this case, also expires on the first day of Decem- 
ber, 1890. 

Among the bills assumed to be passed into enactments and 
law by this body of men which came together after the regular ad- 
journ ment, is one re-dividing a part of the Territory into counties, 
distributing the largest county into four parts. The organiza- 
tion of these into new counties, and the disorganization of the 
old one is creating great confusion in the affairs of that Terri- 
tory, and raising questions of conflict of jurisdiction requiring 
immediate settlement. 

If these cases cannot be heard at this term of court, it will 
be of no avail to have them heard after the new counties have 
been completely organized, and two or three years have elapsed. 

This is an appeal in a case “in which is drawn in question 
the validity of an authority exercised under the United States.” 

Sec. 1909, Rev. Stat., as amended Mar. 3, 1885. 


The body of men who assembled after the period of ad- 
journment were attempting to exercise an authority under the 
United States—attempting to legislate for the Territory of Idaho. 
The validity of that legislation can only be questioned by this 
proceeding, and should be determined by the courts. Delay 
will render our appeal ineffectual. 

Now appellant moves the advancement of said cause under 
that part of the 26th rule, which provides that “No other case 
shall be taken up out of the order on the docket, or set down 
for a particular day, except under particular and peculiar circum- 
stances to be shown to the Court.” 

We claim that we are within that rule for the following 
reasons: 

|. The matters involved are public interests, seriously 
affecting a large portion of the citizens, residents and property- 
owners of the Territory of Idaho. , 

2. It involves the legality of the re-organization of a large 
portion of that Territory, to-wit: The re-organization of that 
part known as Alturas County. 
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IN THE 


SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, 1889. 


H. Z BURKHART, Speaker of the’ 


House of Representatives of the Fif- 
teenth Session of the Legislature of 
Idaho Territory, Appellant, 


V8. 


CHAS. H. REED, Chief Clerk of the 


House of Representatives, and E. J. 
CURTIS, Secretary of the Territory 
of Idaho, Respondents. 


AFFIDAVIT OF H. Z. BURKHART. 


Territory or IpAHO,) 
County of Alturas. \ 


H. Z. Burkhart, being sworn, says: Iam the applicant in 
the above named cause for the writ of Mandamus and am 
familiar with the said cause. 

That the said suit is brought to correct the journals of the 
house of representatives, of which I was the presiding officer. 

If the said journals should be corrected as prayed in the 
said application for Writ of Mandamus and in the Alternative 
Writ, the journals of the fifteenth session of the Legislature would 
show, that after the final adjournment of said Legislature, and 
after the power of the said Legislature to do business under the 
Act of Congress had ceased, that certain persons, purporting and 


proved at that time, was one of the said acts which was passed 
after the final adjournment of said house, and after the period 
‘wT of sixty days, in which said Legislature could exist, had elapsed. 
That said Act of the Legislature, this applicant claims to be 
v void; that it purports to divide the largest county in Idaho Ter- 
ritory into four different pareels and to create two new counties; 
that the Governor had appointed officers for the said two pre- 
di tended counties, called, to-wit: Logan and Elmore Counties. 
j That, in pursuance thereof the said county officers have pro- 
ceeded to act. That the county officers of Alturas County, out 
of which said counties were carved, claim jurisdiction over the 
territory occupied by the said pretended counties of Logan and 
y Elmore. That the claim, on the one side, of the existence of two 
counties, and the denial on the other, of their right and jurisdic- 
tion, has produced a conflict of jurisdiction, which demands to 

be immediately settled by the court. 
That unless this cause can be advanced, so as to be heard at 
once, and the questions determined, great confusion will arise in 
y the jurisdiction of the said counties, and of the said Territory. 
_- That as your applicant is advised and believes true, the 
question involved as to the validity of the said acts can only be 
determined by this Honorable Court, as they have already been 
determined and acted upon in the Supreme Court of the Terri- 
tory of Idaho; and, if the hearing of this cause should be de- 
layed until it could be taken up in its regular order, great con- 
fusion, injustice and injury would be done to the people of 


Idaho Territory. 


H. Z BURKHART. 
Subscribed and sworn to before me, this 20th day 
I SEAL. of September, 1889. 
S. H. Hays, Clerk, District Court, 
By J. A. Hays, Deputy. 
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of the Council announced that the hour had arrived and the 
time elapsed in which the Legislature had authority to transact 
business under the laws of Congress, and therefore declared the 
Council adjournd without day. He then required the chief elerk 
of the Council, Edward L. Curtis, to record in the minutes the 
said adjournment. ‘The said record was thereupon written out, 
as a part of the minutes of that days’ proceedings. 

After this adjournment, by the President of the Council, a 
part of the members of the Council met together again, and pre- 
tended to re-organgize, and elected a new presiding officer whom 
they called President pro tem., and proceeded to transact busi- 
ness in the way of legislation, seventeen bills being passed as 
enactments of the Legislature. 

The next day, when the journal or minutes of the proceed- 
ings were made up, the part of 1t containing this adjournment was 
cut out, and, in addition to the minutes as they had actually 
taken place, the clerk had added the proceedings showing the 
passage of the seventeen bills, thus apparently giving the seven- 
teen bills validity by the record of their passage if said record 
should stand as the record of the Council. 

The attention of the Secretary of State was called at once to 
the mutilated condition of the minutes. The President of the 
Council presented him with a true statement of the facts, and de- 
manded that the adjournment as proclaimed and announced by the 
President should be entered in its appropriate place and that 
the proceedings pretended to be had thereafter, be expunged, 
which was refused by Mr. Curtis, Secretary of State. 

Thereupon the President appliod for mandamus, to which 
the defendant demurred. 

The demurrer was sustained by the Supreme Court of 
[Idaho Territory, and the plaintiff appealed to this court. 

The reasons why the appellant asks for an advancement of 
said cause are set out in the case of Burkhart vs. Reed, hereto 
annexed, and made a part hereof. The questions involved are 
the same. The same reasons apply with equal force to the pro- 
ceedings in the Council and to this case. It was another branch 
of the same legislature, the validity of whose acts is sought 


to be reached by the proceeding in these two cases. 


IN THE 


| Supreme Eoutt of the United Stated. 
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HovuskE OF REPRESENTATIVES, AND 
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TERRITORY OF IDAHO. J 


APPEAL FROM THE SUPREME COURT OF THE 
TERRITORY OF IDAHO. 


BRIEF FOR APPELLEES. 


G. A. JENKS, 
Of Counsel for Appellees. 
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R. O. Polkinhorn, Printer, 632 and 634 D Street. 
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H. Z BourKnNART, SPEAKER OF THE 
HouskE OF REPRESENTATIVES OF THE 
KIETEENTH SESSION OF THE LEGIS- 
LATURE OF IDAHO TERRITORY. 

Appellant, 
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C. H. REED, CHIEF CLERK OF THE 
House oF REPRESENTATIVES, AND 
KK. J. Curris., SECRETARY OF THE 
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TERRITORY OF IDAHO. J 


APPEAL FROM THE SUPREME COURT OF THE 


TERRITORY oF IDAHO. 


BRIEF FOR APPELLEES. 


Statement of the Case. 


On the 8th day of February, 1889, an alternative 
writ of mandamus, at the.instance of the appellant, 
was issued by the Supreme Court of Idaho Territory, 


limitation of fime, and declared the flouse adjourned 
Si sie this s and Shaft he said UnNNOUMCEMLC LET or The (17 
j ira of This /i he ofr GAAS OUTIL yf LHere WAS NO (Li S- 
sen? by said House of Representatives, or any mem 
ber thereol: 4% thieat after said Speanel had so 
adjourned said House of Representatives on said day 
and hour, the said Speaker. and a portion of the 
members of the said House of Representatives, left 
the assembly room, and thereafter several members 
of said legislature elected a pretended speaker 
thereof, and pretended to pass acts and perform the 
duties of the House of Representatives. 

The writ commanded them «to bring such minutes 
and pretended minutes and journal of the said 
House of Representatives into court, so the same 
mav be corrected so as to state the facts, and that 
said Charles Tl. Reed correct the same, in accord. 
ance with the facts, so that If may appear in the 
proper place in said minutes that sat Speaker asked 
the Clerk if there was any further business before 
‘he Jlouse. and that the Clerk said there was not, 
and that, thereupon, the minutes were read and 
approved, and that thereafter, it being 12 o’eclock 
midnight, the said speaker announced to the House 


tliat the time having arrived when the SPSSION MUST 


an 


lose according to law of Congress, he therefore now 


vine die. and that to 


| ! ' }* 
declared the House adjourne 
e , . } sd . : , 
Phe sald announcement ol the expiration of the term 
. | f na that 4 ote 
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order of final adjournment there was no objection, 
and that in every way, manner and particular, said 
Clerk, Charles H. Reed, make said minutes corres- 
pond with the facts, and be a true, full, and com- 


plete record of said last day's session of the said 


» quash 


rounds Sef 


|. and |? 


of Argument. 
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The writ alleges the appellant is the Speaker of 
the House of Representatives; Charles H. Reed is 
its chief clerk; that he has in his possession the min- 
utes of the House. 

On the 7th of February, 1889, the minutes of that 
day were approved. After the approval, and after 
midnight of the 7th, the Speaker ‘‘announced that - 
the time is now arrived when by the law of Congress 
of the United States this session must close by lim. 
itation of time,’’ and declared the House adjourned 
sine die, and. that to said announcement of the ar- 
rival of the time of adjournment there was no dis- 
sent by said House of Representatives, or any mem- 
ber thereof, and that said speaker of the House of 
Representatives did then, so acting as such Speaker, 
actually adjourn such House.’ 

After the alleged adjournment the Speaker and a 
portion of the members left the assembly room. ‘The 
other members remained in the room, elected a 
Speaker pro fem., and proceeded with business. 

That it was the duty of the chief clerk to Keep 
true minutes, and that he had not kept such minutes 
in that he had not entered thereon the alleged ad- 
journment of the House,. but that he had falsified 
the journal by entering therein: ‘That pending the 
reading the Journal, the said Speaker left the chair, 
and went out of said House.’’ 

That he ‘neglected and refused’’ to allow said 
Speaker to inspect or revise and approve or sign the 
said minutes, but the minutes were signed by George 
Jd. W heeler. who had heen elected by the members 
who had remained after the Speaker had left, as 


Speaker pro fem. 


aS 


minutes as thus made ly) with 


Secretary of the Territory. 
I rary demand was made 
record the alleged proceed 


ment. byt he threatened to re- 


the <ame as a record of the pro- 
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Journal of the 15th session of 
presentatives of Idaho. pp. 235 to 
th printed in Appendix B. 
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| date of legislative aets, and 
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proper e\ idence LO determine 


ae 


~) 
4 


whether a law exists, resorting first to that which ts 
most appropriate. 
Gardner vs. Collector, 6 Wall., 499; 
Watkins vs. Holman, 16 Peters, 25; 
Ist Phillips on Evidence, p. 425, and note; 
People vs Commissioners, 54 N. Y., 276, 279: 
People vs. Devlin, 33 N. Y., 279, 280, 281; 
Fletcher vs. Pech, 3 Cranch, 87, 131; 


Sherman vs Story, 80 Cal., 253. 


When a Journal is required by the constitution or 
statute to be kept, and certain action of the legisla 
tive body to be entered therein, the Journal as to 
such action or non-action imports absolute verity, 
and is the exclusive evidence thereof. 

Ryan vs. Lynch, 68 Ulinois, 160; 

Spangler vs. Jacoby, 14 Ulinois, 297; 

Division of Howard County, 15 Kansas, 211, 
214; 

South Ottawa vs Perkins, 94 U.S... 260. 277. 


But where there is no constitutional or statutory 
requirement that a Journal shall be kept, or what 
shall be entered therein, the failure to make an entry 
in the Journal of any action is at most but prima 
jJacia evidence that no such action was had; or if 
entries be made of action that was not had, such en- 
tries are neither conclusive nor exclusive evidence to 
the courts as to the existence of a public law. The 
result of a full investigation of this subject is thus 
stated in Garduner vs. Barney, collector, 6 Wall., 
O1] 

“We are of opinion, therefore, on principle 
as well as authority, that whenever a question 
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ourt of law of the existence of a 


f thetime when astatute took effect. 
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eise terms of a statute, the judges 
d npon to decide it have a right to 
source of information which 1s cap- 
ving to the judicial mind a clear 
Tr inswer to such question; always 
for that whieh in its nature Is most 
unless the positive law has enacted 


ctrine thus stated is well supported 


precedents cited in the opinion, 


epeatedly recognized by this court 
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(Hard OVS. Perkins. ()4 i). S.. ZOO 
1O5 U. S., 667. 


ition in the writ that any of the 


fer the alleged adjournment were 


private laws had been enacted, 


interested therein could invoke ju- 
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neerning them. 


references to a journal in the Or- 
Territory. Seetion 1842. R. s. U. 
hen mm fet 1s passed over the veto 


by a two third vote, the action of 
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mbiv, vith the votes thereon by 
llbe entered inthe Journal of each 


etary fof the Territory 
one copy of the laws and Journals 
tive assembly within thirty days 
Peach session thereof to the Presi- 
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Il find no reference to the keeping of Journals, or 
what shall be entered therein, in the Territorial 
statutes. 

As the courts without an issue or formal proof 
take judicial notice of all that is contained in the 
Journals, but at the same time take judicial notice 
of all other material facts which may supply, explain, 
or contradict them, as to public laws, there seems to 
be no necessity to invoke any court, in anticipation 
of that which will be a matter of itsown cognizance, 
when a case may arise, to command that certain en- 
tries shall be made, or certain entries shall be erased 
from the Journal. 

The passage of the law by the representatives of 
the judges and the people is notice to all, whether 
any Journals are kept or not. The validity of the 
law is in no way dependent upon whether Journals 
are kept, or whether they truthfully set forth what 
was actually done or not. The Judges have a right 
to resort to anv source of information which is cap- 
able of conveying to the judicial mind a clear and 
satisfactory answer to the question; Does the law 
exist? In this case the mandamus seems to be in- 
tended to take the place of a bill to perpetnate testi- 
mony, which when perpetuated and exhibited in an- 
other court, might have very little, if any, weight in 
the mind of the court in determining whether a given 
law did or did not exist. The plaintiff does not set 
out in the writ anv sufficient cause for the amend- 
ment of the Journal. Butif he had, and the Clerk 
and Secretary had been favorably disposed to the 
action, they might have admitted all the allegations, 
although the House and its members would deny 
them. If a mandamus had been thus granted with 
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real parties, and the Journal 


7) pursuance thereof to conform to the 


plaintiff. such Journal thus made up 


carry conviction nor be satisfactory to the 


that 


after such an amendment, it 


appear, as in this case, the facts 
two-thirds of the House, seven- 


the Couneil, and the Governor, with their 
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ind records apparently regular, prove the 


nd it should appear the mandamus was al- 
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mistaken suggestion; under such 


es a court taking judicial notice, would, 


entirely disregard such amend- 


sed to beentered. Lrespeectfully submit 
sanvy wrong in this case, mandamus 
pel medy 
IL. 
[E REMEDY. 
7h elisa mandamus. A mandamus 
name signifies. It is an absolute, 
| clearly definded affirmative com- 
(| unquest ioned obedience is cCeom- 
Bi 
h I em.. Sees. 547. 558. and 565). 

1 is no-alternative, but must fully 
Evenan injunction from another 
t action commanded will not ex- 
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sught to be eoerced must be of so 
stakable a nature as to leave no 


ld... See. 4238). 


1] 


‘¢The relief is refused, except ina plain case.’ 
(ld., Sec. 414). 

‘A mandamus does not conser power upon 
those to whom it is directed. It only enforces 
the exercise of power already existing, when its 
exercise is a duty.’ 

U. S. vs. Clark, 95 U. 38., 7733 

Supervisors vs. U. S., 18 Wall., a 

“7, S. vs. Macon County, 99 U.S., 591; 

He Parte Rowland, 104 U. 8., 612. 


The writ will not issue where the officer has not 
power to perform the particular thing commanded. 
High Ex. Rem., See. 32; 
Secretary vs. Garahan, 9 Wall., 298, 313; 
U7. S. vs. Boufwell, 17 Wall., 604. 
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‘A mandamus will not be granted where it 
wotlld not be an effectual remedy, or where a 
full and adequate remedy exists through a dif- 
ferent proceeding.”’ 


Com. vs. Supervisors, 29 Penn. State., 121. 


It will not be granted to undo anact already done. 
tz Parte Burtis,.103 U. &., 238: 

Mazwell vs. Burton, 2 Utah, 599; 

A Short on Information, p. 250; 
People vs. Reardon, 3 N. Y., Niséi Prius, 560, 

5638. 

Want of legal remedy does not give the right. 

High on Ex. Rem., Sec. 19, and note. 


‘So the writ will be refused where its purpose 
is to compel a court to alter its record, so as to 
correspond with the state of facts disclosed by 
affidavits filed with and m: de a pi ut of the appli- 
cation for mandamus, ~* * and in all 


eS ee eS 


vy eee Tee Ce ee - 


eases the writ is refused regardless of 


the inferior tribunal has decided prop- 
improperly in the first instance.’’ 


My Rem... Sec. 154. and note. 


| not be allowed in CASeS Involving 


suestions of law and faet, nor wherein the 


ed involves judgment and discretion. 
‘ss SAIL ISSIOT« Pa i. Weall.. O63. J66: 


tw Police vs. Grant. 47 Am. Dec., 104. 


rik PARTIES. 


(A/T, Iintif 
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s issued at the ivtance of H. Z. Burk 


' . ae bed 
iker of the House’of Representatives. He 


eneficial interest, as distinguished from the. 


tory. by which the writ in this’ case was 
derived only from the statutes of Idaho. 


S15. Ro S. Idaho (Appendix A), divides 


sdiction of that court into original and appel- 


S816 (Appendix A) grants to the Supreme 
inal jurisdiction of writs of mandate. 


n 4977 provides for and limits the cases In 


may Isstile, 
‘ 


on 4978 (Appendix A) provides : 


‘It must be issued upon affidavit on applica 


, 


OL party beneficially interested. ”’ 


inal jurisdiction of the Supreme Court of 


Oa OO ay tre 


This positive provision of the statue is in accord- 
ance with the doctrine applicable to this remedy in 
many States, 

See People vs. Olds, 3 California, 137; 
People vs. Thompson, 25 Barber, 73; 

People vs. Supervisors, 12 Barber, 27; 


High on Ex. Rem., Sec. 33. 


The jurisdiction, then, being granted and limited 
by the statutes of the Territory, the doctrine laid 
down in the case of UY. P. PR. R. vs. Hall, 91 UL. S., 
354, does not apply. 

The plaintiff is not a competent party to bring the 
suit originally in the Supreme Court. In cases in 
which the one beneficially terested is in the public, 
the proceeding in that court maist be instituted by 
the Territory through N proper prosecuting officer. 


b. The defe A 


The rule of pleadings established by the Idaho 
Statute, section 4169 (Appendix A) is: 


‘The causes of action so united must all be- 
long to only one of these olasses, and must 
affect all the parties to the action.”’ 


When not modified by statute, ‘the general prin- 
ciples and rules of pleading may be said to prevail 
in cases of mandamus, as far as applicable to the 
subject matter, and in the absence of statutory regu- 
lations to the contrary, the practitioner must still 
resort to, and be governed by, the rules established 
by common law.” 


High Ex. Rem., sec. 448. 


nan teeasab ns tities sith lyk, Dita oe a AO 


Charles H. Reed, the Chief 


Representatives, and E. J. 


of the Territory, each in his 
Chief Clerk is an officer of 


Representatives. The Secretary 1s an 


(7 


the President for the Territory. 
f Clerk are defined by section 
daho, (Appendix A.) At the 


last act is to deliver the 


uirnals to the Secretary. 


etary are defined by sections 


> Ilis first duty is to re 


the Chief Clerk, and certify to 


ifter that within thirty days 
President, the Senate and 
the one does not begin until 
have ended. They have no 
esponsible for the act or 
Secretary cannot sit in 
(lerk, and decide what 
Neither can the Clerk 

) 


ournals take them from the 


tT] Secretary s action as 


ternative writ are abso- 
ommanded to bring the 
ter that is commanded 

rrp Trem to Curtis. Rec., p. 


: 


| that there is a misjoinder 


, rf : 
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V. 
THE JURISDICTION 


A. 


The Supreme Court of Idaho had no original juris- 
diction, and if it had no appeat to this court is au- 
thorized from the judgment of the Supreme Court 
of Idaho in this case. Section 1866, R. S. U.S. 
limits the jurisdiction of the Territoral Courts to 
powers granted by law. 

Section 1909, R. S. U. S8.. provides: 

‘Writs of error and appeals from the final de- 
cisions of the Supreme Court of the Terri- 
tory of * * * Idaho * * * shall be allowed 
to the Supreme Court of the United States in 
the same manner and under the same regulations 
as from thecireuit courts of the United States, 
where the valueof the property, or the amount 
In controversy * * * exceeds one thousand 
dollars, except that a writ of error or appeal 
Shall be allowed to the Supreme Court of the 
United States from the decisions of the Supreme 
Courts created by this title, or any judge there- 
of, on writs of habeas corpus, involving the 
question of personal freedom.’’ 


This is not enlarged but is further limited by the 
act of the 3rd of March, 1885. 23 U.S. Statutes, 
445. 

This section, fairly interpreted, only includes such 
nases as are cognizable in the circuit courts of the 
United States—cases which are such as come within 
the jurisdiction of the Federal courts. 

The Supreme Court of Idaho has appellate juris- 
diction of both Federal and Territorial cases, but it 
has no original Federal jurisdiction. 


Appeal does not le to review discretionary ac- 
tion of a lower court. 

The granting or refusal of a mandamus is discre- 
tionary. | 
U. £. de. Ft. Co. ve, ati, 91 U.8., 364: 
Ball vs. Lappius, 3 Oregon, 56 ; 


State vs. Gracy, 11 Neb... 233. 
& 


The Supreme Court of Idaho had no original ju- 
risdiction as to the Secretary. 

His custody of these records is prescribed by United 
States laws, as well assubstantially all his other prin. 
cipal duties. 

RS. U. S., 1844. 


He is appointed by the President. 


fs. & C. &., 1848. 


He is paid, except for certain minor duties which 
are paid by fees from the parties in interest, by the 
United States. 


}?. ig U7. a Ne cf. IS45. 


Section 1910 R. 8S. expressly vests the jurisdiction 
in cases arising under the laws of the United States 
in the Distriet Courts, as United States courts. His 
duty, which he is alleged to have disregarded, is ex- 
pressly prescribed by section 1844 kh. 3. 

It is ruled in the case of WeClurry vs. Silliman, 6 
Wheat., 598, and approved in the case of Webraska 
vs. Lockwood, 3 Wall., 239, that 


may or may not keep a journal, and if a journal be 
kept, it may enter therein all or only a part of its 
proceedings. Ifthe journal be well and truthfully 
kept, it is well; ifit be negligently and falsely Kept, 
it is not within the province of the Judiciary to criti- 
cise or sit in judgment upon its accuracy or errors. 
If the keeping of the journal is an incident to legis- 
lative power, the courts cannot exercise it, for they 
possess no legislative power. If it be within the ju- 
dicial power, the legislature cannot exercise it, for it 
possesses no judicial power. It is certainly within 
the power of the legislature to Keep or correct its 
journals. It is therefore not within the power of the 


judiciary to Keep, amend, or correct them. 


‘The only correction that can be made ina 
legislative journal is by the body that caused it 
to be made.” 

Nlatfe vs. Simith, 44 Ohio, 348 : 

Ntate vs. Mothitt. 5 Ohio. 863. 364: 

Aoehler vs. Llill, 60 lowa, 545 : 

Tn ian Peohe ri. ) Colo.. DP.. SYS: 

Cooley s Const. Lim. page 163, Note 27, 5 ed.; 


Territory Vs. Clayton, IS Pae. Rep., 628, 629. 


If the journal delivered by the Clerk to the Seere- 
tary is the journal of the House, no court has power 
to change or correct it. 

The writ admits the journal has been delivered to 
the Secretary by the Clerk ; 

That the book so delivered was the journal of the 
House ; 

That it was kept, and the entries made therein by 
the Clerk, as Clerk, in the hallof the House ; 


2] 


aad 


supreme legislative body, thus regular, than a legis- 
lature would have the right to direct the clerk of a 
supreme court to strike from or add to the records of 
the court. In either event the sole power to correct 
is in that department of the Government by which 
the record ismade. Any such interference would give 
rise to such a clashing of jurisdictions as might lead 
to the overthrow of the distinction between the legis- 
lative and judicial powers, and destroy the balance 
of the powers of Government, which is fundamental 
in the American system. | 

See Territory vs. Clayton, 18 Pac. Rep., 628, 


G29. 


The allegation of the plaintiff’s counsel! that the 
correction asked for is not the journal of the House, 
but is only the sole unauthorized act of the Clerk, of 
his own motion, is self-destructive ; for if it be not 
the journal of the House, it is needless to issue a 
mandamus, for such an entry would be void. A man- 
damus would certainly not be granted to command 
a forger to undo his act. 

But the prayer asks that something may be added 
to the journal. ‘Till this should be added, the resi- 
due of what is asked for could not be justified. ‘The 
result is that the prayer and purpose of the bill is to 
correct the actual journal of the House of Repre- 
sentatives, by first adding something thereto, in 
order to justify striking something else from it. 
Such action the legislature can cause to be taken, 


but the courts cannot. 


Pron 


be issued when there is an 


ropriate lawful pro 


~ . lo 1h. and 17%, and 


mci exe lusive proceeding 
rem legislative body is 

It is within ‘‘the 
i SILIne O} asubse- 
wh journal by amend. 


icts as they actually 


Perkins, 94 U. 3S., 264. 


n that ean be made ina 
i bodv that caused it 


ide up under the direction 
noresimed to contain a full 


if. 1t< receedings 


| Tllinois, 297 
| 5 f Legislative Assemblies, 
lf, ; ry { a 108. 405: 


LON. TOO. 


9S 


The journal may be corrected the same day it wus 
mede, by order of the house; if after the day, it must 
be investigated by a committee, and corrected on 
their report by the house. 

Cushing’s Law of Legislative Assemblies, sec. 


399. do. 495. 


‘The legislature by which this journal was made is 
still in existence. Its members were elected at the 
general fall elections for a term of two years, begin- 
ning the first day of December, 1888. Stats. of 
[dano, secs. 116, and 117—Appendix A.) | 


“The Governor has power to call an extra ses- 
sion on extrordinary occasions at any time, sub- 
ject to the approval of the President.’’ 
R. 8.U. 8. 1928. 


If there be any sufficient reason to believe a grave 
wrong exists, which the correction of the journal 
will remedy, this would clearly be a legal and ade- 


‘ 


quate one. 


b. The only reason why the alleged erroneous 
omissions and entries in the jonrnal are of any de- 
gree of importance, as shown by the writ, is that 
after the alleged adjournment certain laws are shown 
by it to have been passed by the House, which were 
also passed by the Council, and approved by the 
Governor, who thereby recognized the regularity of 
the action of the House. These laws were delivered 
along with the journal to the Secretary of the 
Territory. The Secretary is required by section 
1844, R. 38. 


(Lone 


Diance 


J} } 


rreatisniit One COPS (>) the las 
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to publish 


mmanded to he done bas long 


Presttth 
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This 


in the hands of the proper ot- 


‘s and jour- 
assembly, within thirty 
each session thereof, to the 
copies, within like time, to 
Senate and to the Speaker 
resentatives, 


for the use O; 


ption ot fact arises 
The fact 


re sumption of which the courts 


actually cor- 


being done, if 


Ss and distributed to al! the 


‘v rritory 


show the existence of the 


islature had adjourned, write 


f their enactment. it would 


of a remody to have 


tiv. If the 


is a substantial question 


riety, an appropriate legal 


future effect 


disapproval of 
ess, a remedy which, as to 


es, is expressly reserved by mere 


P8500, RLS. 


nee or non-existence of the laws which 


! 


such laws, or 


alleged adjournment is the 


fer the correction of the journal, 
claimed under statutes passed 


ljournment, the defendant in any 


PAS 


oo 


action fonnded thereon has a full remedy by demur- 
ring to the complaint. The court will take judicial 
notice of all facts thot bear upon the existence of the 
statute, and decide whether such a law exists. If 
the decision is adverse to the existence of the law, 
the full effect sought in these proceedings is attained. 

Dwarris on Stats.. 467 : 

1 Kent’s Com., 400: 

Sedg. Stat. and Const. Law, 34; 

4 Coke’s Insts. 26; 8 7b. 28: 

Gardner v. Barney, Collector, 6 Wall. 499, 

11: 
Sherman v. Storg, 30 California, 253. 


d. On the 7th day of February, 1889, the legisla- 
tive period of sixty days’ duration had not expired. 
The Speaker had no power to adjourn the House,and 
his announcement that the House was adjourned sie 
die was void. 


Section 1852, R. 8S. U. S., as amended, provides: 


‘‘The sessions of the legislative assemblies of 
the several Territories of the United States shal] 
be limited to sixty days’ duration.” 


This enactment is susceptible of two different in- 
terpretations: Ist, that all the sessions, whether 
many or few, of the legislative assemblies, must be 
held within a continuous period of sixty days; 2d, 
that sixty days of sessions or actual sittings of the 
legislative assembly may be held. The act is, that 
the ‘‘sessions’ of the legislative assemblies of each 
Territory shall have a duration of sixty days. The 
word ‘‘sessions’’ applies to the legislative assembly 


aT i 


erally, and not toall collectively. 


then, implies that each as- 
than one session: that the 
There is no lim.tation of 


ent. Such adjournment may 


a month. as the exigencies 
| If the assemblies should 


| by law, and from adequate 


irn for sixty davs or more, it 


maintained that the sixty 
led for by the act would 
nor that it could not meet 
nt was for a week or a day 


ould involve no difference of 


fully submitted that the act 
SIXTY days tO actual sessions 
cate duration, not to sixty 
s, to be computed from the 
of any adjournments 


tines of Congress are spoken 
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period from the first meet- 


stirrigment., the word ‘‘session’’ 


is “‘the first session of the 
ession’’ thns spoken of em- 


sessions of beth the Senate 


assembly’ in the act em- 


} 


the legislature. as described 


s therefore strictly analo- 


the Hlouse had actual ses- 


equalled sixty days. 


7 


It shows that the Speaker, of his own volition, with- 
out any motion or authority from the House, on the 
7th day of February, 1889, declared the session 
closed, and adjourned without day. 

Section 120 of the Statutes of Idaho (Appendix A) 
provides: 

‘The legislature must assemble at the seat of 
Government on the second Monday of Decem- 
ber, eighteen hundred and eighty-eight, and on 
the second Monday of December every two 


e 


years thereafter.”’ 


This being a part of the public law of Idaho, the 
court will take judicial notice of it. The second 
Monday of December, 1888, was the 10th of that 
month. It is. not alleged in the petition or in the 
writ that there was no adjournment of the legisla 
tive assembly, nor that the House sat every consec- 
utive day until the 7th of February, 1889. There 
is no presumption of the existence of such a fact. 
The general custom of legislative bodies is that they 
adjourn over Sundays and holidays. 

Section 10, R.8., Idaho (Appendix <A) declares 
Sundays, the Ist of January, and the 25th of De- 
cember, holidays. The presumption is that these 
days would be recognized by the legis'»tive assem- 
bly, and that there would be no sessions of the 
houses thereon. Between the 10th of December, 
1888, and the 7th of .February, 1889, eight Sundays 
and two additional holidays would occur—in all ten 
days. If the view be adopted that the duration of 
time was sixty days, excluding adjournments for 
holidays alone, the session of the legislative assem 


bly would not have expired by eleven days. The 


nnted Journal of the House. of which the 


| take judicial notice (pages 41 and 46, Ap- 
). shows that the legislative assembly ad- 
from the 20th day of December, 1888, until 
lay of January, 188 
view be adopted that the duration of sixty 
holidays, and embraced every day 
chan adjournment was taken by the House, 
maintained that the period of limitation 


Congress had not expired on the 7th of Feb 


islative assemblies met on the 10th day of 
[Rs if the first day be excluded in the 
mof time, there would be twenty-one days 
mber, thirtv-one in January, and seven in 


neluding the last, making the aggregate 


the Revised Statutes of Idaho pro- 


rye n which ari act provided by law 

mputed by excluding the first 

ind inelnuding the last. nnless the last day 
len it is also excluded.”’ 


ii OVS. /3) ink. ae Penna 
Supreme Court of Pennsylvania, after 
stive consideration of the authorities as re 
n, declares the rule as to computation 


the first day is to be excluded, 


mounting time, one dav IS If} 
uf lnidded — ed Bou ier s Law 
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In support of this proposition very numerous pre- 
cedents and authorities are cited. Seealso Dutcher 
vs. Wright, 94 U. 8., 561, in which the first day is 
exciuded. 

The limitation, therefore, fixed by law had not ex- 
pired at the time the Speaker alleges he adjourned 
the House. 

To adjourn is an action of the House by which its 
daily or final session is closed. The Speaker has no 
power to close any session of the House, except upon 
the expiration of the term fixed by law, or the close 
of a session fixed by previous action of the House. 

tules and Practice of the House of Represen- 
tatives of the United States, Ist Session, 
50th Congress, page 274: 

Cushing’s Law of Legislative Assemblies, sec- 


tio esteem 1596. note 2. 


The Speaker is but the agent of the House, clothed 
with certain powers, authorized to perform such 
duties as are prescribed by law, or by the rules of 
the House. No authority of law nor rule empowered 
the Speaker in this case to adjourn the House. 


The alleged adjournment was his own wrongful 
act, without authority, and as such could not law- 
fully be entered on the journal. When he assumed, 
without lawful authority,to declare an adjournment, 
vacated the chair, and left the room, it was the right 
of the House, and in conformity with parliamentary 
usage, that the House should elect a Speaker pro fem. 
and proceed with business until the House, by its 
own act, should adjourn. 

Rules of Practice of H. R. U. S., pages 238, 


484, 485, 120 and 121. 
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fs presence, subject tT? ifs approval. 
ims ACIO mned Nisie sie his power 


As making further entries 


therein, is ended. Neither has he power to strike 
out entries made. The mode of correcting journals 
is set forth in sections 329 and 424 of Cushing’s Law 
of Legislative Assemblies. 

The clerk derives no power from a writ of man- 
damus. If he could exervise the power after the 
granting of the writ, he could have done so before. 
A mandamus does not confer power on those to whom 
it is directed. 

High on Ex. Rem., sec. 32; 

United States vs. County of Clark, 95 ULS., 
iby 

Supervisors vs. United States, 18 Wall., 77; 

United States vs. Mason Co., 99 U.S... 59 


If this court should declare, the clerk after the 
adjournment, could rightfully and lawfully, at his 
convenience or at the instigation of some interested 
party, change the Journal by adding thereto, or 
striking therefrom, what he honestly or interestedly 
might think right, expedient, or profitable, if there 
were no other remedy than this, all the possible evils 
might be legalized and entailed which are so forcibly 
depicted in the appellant’s brief, page 8. 


‘The clerk of the House is enabled, by a 
false report of the proceedings of the last day’s 
session, to enact laws of the most vital charae- 
ter, changing and disorganizing the Territory 
itself. If it be possible for the clerk of the 
House of Representatives to thus create laws, 
then, instead of being a government bythe peo- 
ple, the people of the Territory of Idado are so 
unfortunate as to be governed by the clerk of 
the House of Representatives.” | 


aim the clerk has no such power. A man- 
not issue where the defendant has not 
nower to do the act commanded. 


High on Ex. Rem... Sees. 7 and 14. 
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these inqnires involved qnestions of both law, fact 
and discretion, and in such cases mandamus will not 
lie. 
(7. Sv. vs. Hdinunds, Com., 5 Wall., 563, 566: 
Board of Police vs. Grant, 47 Am. Dee., 104. 


g. The command of the writ as to the Clerk is con- 
ditional and anticipatory. This is certainly not a 
clear case of neglect or refusal to perform a legal 
duty on the part of the Clerk. The record shows he 
had parted with the custody of the journal by de- 
livery to the Secretary before any allegation was 
made that the journal should be amended. (Answer 
of Reed, Rec., p. 3.) — exeemempitatit intial hecadtaipinhy 


FP. hie command of the writ as to him is 


necessarily conditioned that 7¢f the Secretary will 


bring the journals into court, the clerk will correct 
them. 

The command must be unconditional, and it must 
be absolute. If it should appear when the journals 
are brought into court that it will be the duty 
of the Clerk to amend them it is notto be antici- 
pated he will refuse to do his duty. A mandamus 
should not issue as to him until the record is put ings 
his power, and until he should be guilty of some 
dereliction. It is not presumed in advance he will 
not do everything the law requires al his hands. 

High on Ex. Rem., Sec. 12. 

h. It is discretionary with the court whether the 
writ shall be granted or refused. &. P. P. LR. Co. 
vs. Hall, 91 U. 8., 348. The court will take judicial 
notic in the exercise of this discretion of all tne facts 
in determining the existence of the laws enacted 
after the alleged adjournment. The facts shown by 


that the journal does not show an ad- 
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owing twenty-two members pres 
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venty-four members were present, and 
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eral communications were received from the Council 
and Governor; notice of approval of bills by the 
Governor; a message from him, an adjournment sie 
die; the signing of the journal by the Speaker pro 
fem., and attestation thereof by the Clerk. 

It is perfectly clear all this isnot the action of the 
Clerk, but of a two-thirds majority of the House, 
claiming to act advisedly and regularly as the House 
of Representatives. It is not the Clerk that made 
the Journal; he only recorded therein what a ma- 
jority of the lawful members of the House, claiming 
to be the House of Representatives, did. He did 
not falsely enter therein the communications from 
and to the Council, nor from and to the Governor. 
It was not false, but true, that the House thus or- 
ganized claimed to act as the true and lawful House 
of Representatives. 

The petition in this case was not presented on ac- 
count of any contumacy of the Clerk, but of the 
contumacy of the legislature itself, in declining to 
recognize or assent to the arbitrary unauthorized 
action of the Speaker, when he tried to dissolve the 
session without its approval. 

The admission of the Clerk, by demurrer or other- 
wise, cannot and should not be obligatory on the 
House. If the Clerk should happen to be in sym. 
pathy with a dissatisfied member of the legislative 
body, and in court, or out of court, should confess 
the whole case alleged by any such member, or as 
the plaintiffs’ claim, of any dissatisfied citizen 
of the territory, a court would not be justified, in 
the exercise of its discretion, to accept such an ad- 


mission of a subordinate agent as a sufficient basis 


es of the United States. Whena su- 


ssne of awrit of mandamustoadd to 
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ordinate court. and thatcourt could 
ri ind ic’ its own agent. If the 
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n was had and not entered, the 
record but a nullity, or because an 

| therein which did not occur, it is 
bnutannullity. Every entry in the record 


larly made by the proper recording 
vly is, prima facie, the action of the 
t be a court or a legislature. If the 


be thanged because it is not true. 


chould he. directed to the principal, 


subordinate agent. The subordinate 
obe two masters. The eourt 


m to do one thing: the legislature in 


lireet him to do the reverse. Which 


has power and inclination now to 
ind, it will have the power whether 
is in session or not. If the principle 

can give a command to the sub- 
of the legislature of Idaho to cor- 
it has the power to give a like com- 


erk of the Senate or the House of 


‘:>~ 
ed 


perior court will not give a command to the agent 
of a subordinate court, it would scarcely comport 
with safety or propriety to take such action against 
the clerk of a supreme legislature assembly of a 


territory or a nation. 
G. A. JENKS, 
Of Counsel for Appellees. 


LPPENDIA 


vs within the meaning of these Re- 

ire: Every Sunday, the first day of 
twenty-second day ot February, the 
the twenty-fifth day of December, 

h an election is held throughout 

' y appointed by the Presi 

Ssfates, ol Dy the (rovernor of 
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rer of ofhice of members oft the 
vears, from the first day of Decem 
their election. 
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members of the legislature must be 
veneral election in the year eighteen 
ight. and at the general election 


cislature must assemble at the seat 
roment of fhe second Monday in December, 
mil and elghty elaht, and on the see 
mn = 6December every two years there- 


The Pre sident and the President pro fem. 

|, and the Speaker and the Speaker pro 

nay administer the oath of office 

member, and to the ofhies s of their respective 
The members of any committee may admin- 
iths to witnesses in any matter under examina. 


| Theclerks, at the close of each session of 
egislature, must mark, label, and arrange all 
ind papers belonging to the archives of their 
ective Houses, and deliver them, together with 
books of both Houses, to the Secretary of the 
who must certify to the reception of the 
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See. 250. It is the duty of the Attorney General: 


6. To give his opinion in writing, without fee, to 
the legislature or either House thereof, and to the 
Governor, the Territorial Secretary, Controller, 
Treasurer, the Trustees or Commissioners of Terri- 
torial Institutions, when required, upon any question 
of law relating to their respective offices. 


CHAPTER II. 
Of the Supreme Court. 


SEcTION 3815. The jurisdiction of this court is of 
two kinds: 

|. Original; and 

2. Appellate. 

See. 3816. Its original jurisdiction extends to the 
issnance of writs of mandate, review, prohibition, 
habeas corpus, and all writs necessary to the exer- 
cise of its appellate jurisdiction. 

Sec. 4169. The plaintiff may unite several causes 
of action in the same complaint, where they all arise 
out of : 

1. Contracts, express or implied ; 

2. Claims to recover specific real property, with or 
without damages for the withholding thereof, or for 
waste committed thereon, and the rents and profits 
of the same ; 

3. Claims to recover specific personal property, 
with or without damages for the withholding there- 
of ; 

4. Claims against a trustee by virtue of a contract. 
or by operation of law; 

5. Injuries to character: 

6. Injuries to person ; 

7. Injuries to property. 

The causes of action so united must all belong to 
OC1LE only of fhese CLASSES. a na ddd ust affect add lhe pdarT- 
dies to the action and not require different places of 


4) 


trial, and must be separately stated ; but an action 


for malicions arrest and prosecution, or either of 


them, may be united with an action for either an 
injury to the character or to the person. 


CHAPTER II. 
Writ of Mandate. 


SrecTron 4976. The writ of mandamus may be de- 
nominated a writ of mandate. 

See. 4977. It may be issued by any court, except 
a justice’s or probate court, to any inferior tribunal, 
eorporation, board or person, to compel the perform- 
ance of an act which the law especially enjoins as a 
duty resulting from an office, trust or station; or to 
compel the admission of a party to the:use and enjoy- 
ment of a right or office to which he is entitled, and 
from which he is unlawfully preeluded by such in- 
ferior tribunal, corporation, board or person. 

Sec. 4578. The writ must be issned in all cases 
where there is not a plain, speedy and adequate 
remedy in the ordinary course of law. J/é must be 
ISSUEW pon afidarit on the application of the party 
AY, neficially interested. | 

Sec. 5950. Courts take judicial notice of the fol- 
lowing facts: 
# * % + * * % 

3. Publie and private official acts of the legisla- 
tive, executive and judicial departments of this Ter- 
ritory and of the United States. oy | 

¥ ¥* 4 * * %* * 
5. The accession to office and the official signatures 
and seals of office of the principal officers of govern- 
ment in the legislative, executive and judicial de 
partments of this Territory, and of the United 


states. 
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APPENDIX B. 
- THURSDA Y—ELEVENTH DAY. 


HousE OF REPRESENTATIVES, 
Botsk Ciry, Ipano, Dec. 20, 1888. 
House met pursuant to adjournment. 
Mr. Speaker in the chair. 


At 4 o’eclock, on motion of Mr. Bruner, the House 
adjourned until 2 o’clock p. M., Jan. 2 1889. 
H. Z BuURKHART, 
Speaker. 
Attest: 
OHAS. H. REED, 
Chief Clerk. 


TWENTY -FOURTH DAY. 
4 | HouskE OF REPRESENTATIVES, 
DOISE City, Jan. 2, 1889. 
House met pursuaut io adjournment. 
Mr. Speaker in the Chair. 


Pending the reading of the journal, the Speaker 
‘vacated the chair and left the Hall of the House, 
and Mr. Badley then nominated Mr. Geo. | P. 
Wheeler for Speaker of the House pro tem. for 
transaction of futher business. 
Mr. Wheeler was elected by acclamation. 
Mr. Wheeler thereupon took the chair. 
Qn motion of Mr. Badley a committee of two were 
appointed to select a person authorized to adminis- 
gee ter the oath to the Speaker pro tem. 
Messrs. Badley and De Haven appointed as such 
committee. 
Mr. EK. A. Wilson, Notary Public, then adminis- 
tered the oath to the Speaker pro tem. 
Mr. Badley moved a call of the House, 
Motion prevailed. 
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ROLL CALLED. 


Present: Badley, Clay, Crow, Chaney, Day, De 
Haven, Gorton, Jordan, Lyons, Kilborn, Martin, 
Mitcham, Sampson, Sanburn, Van Schaick and Mr. 
Speaker. 

Absent: Bruner, Emery, Kurtz, Mintzer, Sargent, 
Waring and Burkhart. 

Exeused: Mr. Davis. 

Mr. Mitcham moved to excuse absentees. 

Badley moved that further call-of the House be 

ispended with. 

Motion prevailed. 

Mr. Badley moved that a committee of one be ap- 

pointed to wait apon the Attorney-General and ob. 
is opinion coneerning the expiration of the 


. @ & ry byl 
Poslsselmviy. 
. 


— 


7} ; PYVILITIEed 


The Speaker appointed Mr. Jordan as such com- 
Mr. Jordan presented the fotlowing communica- 


Freh. 7 1889. 


(,00) pP. W/ eeler. Speake - ork the llouse of Rep- 


resentatives., 


Sir: The session of the Legislature does not ex- 


pire until the end of the sixtieth legislative day. 
\\ the House adjourns at the end of the present 


tive day the present session willend. Nocourt 
er branch of the Government can or will in- 
is to the hour of vour adjournment. 
Very respectfully, 
RIcHARD Z. JOHNSON. 


(in motion of Mr. padley the communication Was 
rdered placed on the journal. 
The Speaker announced that he was about to sign 
win 


Hlonse Kill No. 88. 
biy je aT iri Viemorial NO. SF 
llouse Bill No. 62 


- 
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Mr. De Haven moved to suspend the rules and 
take up substitute for House Bill No. 57. 

Motion prevailed. 

Substitute for House Bill No. 57, returned by 
Council with amendments. | 

Mr. De Haven moved that House do not concur in 
Council amendments. 

Motion prevailed. 

Mr. Martin moved to indefinitely postpone the 
substitute. 

Motion prevailed. 

House Bill No. 102, Badley. 

Mr. Badley moved to indefinitely postpone H. 
Bill No. 102. 

Motion prevailed. 

Mr. Badley moved that the Chief Clerk be re- 
quested to notify the Couneil of the action of the 
House in electing a Speaker pro tem. 

Motion prevailed. 

The Speaker announced that he was about to sign 
Council Bill No. 42 and Council Bill No. 37.. 

Mr. Badley moved that the Governor and Attorney- 
General be informed as to the action of the Couneil 
on Messages from the: House. 

Motion prevailed. | 

Mr. Martin, from the Committee on Engrossed 
Bills, presented the following report : 


Mr. Speaker: Yonr Committee on Engrossed 
Bills, to whom was referred House Bills No. 98 and 
82, also substitute for House Bill No. 17, beg leave 
to report that the same are engrossed, but have not 
had time to examine them. 

MARTIN, Chairman. 


MESSAGE FROM THE COUNCIL. 
OFFICE OF CHIEF CLERK OF THE COUNCIL, 
Bortsk Crry, Ipano, /’eh. 7, 1889. 
Mr. Speaker: .1 am instruced to inform your 
Honroable Body that his Excellency has this day 
approved C. B. No. 29, ‘‘relating to the Board of 


if 


County Commissioners.’ also Council Joint Resolu- 
No. 6. ** providing for the printing of the report 


lerritorial Superintendent of Public Instruc- 


Respectfully. 
Epwarp L. Currwts, 
Chief Clerk. 
Orrick oF Curer CLERK OF THE COUNCIL, 
Botse Crry, Ipano, eb. 7, 1889. 
Mr. Speaker: [| am instructed to inform your 
Honorable Body that the Council has elected Hon. 
s. F. Taylor President pro tem. of the Council and 
proceeded to business by calling the roll and a 
m being present. , 
Respectfully, , 
Kpwarp L. Curtis, 
Chief Clerk. 


Mr. Badley moved that Clerk be instructed to in- 
(‘ounneil of the action of the House in 
| ro tem 


De Haven. from the Committee on Enrolled 
esented the following report 

Mer. Speaker: Your Committee on -Enrolled Bills 

mined and found correctly enrolled H. B. 

age stamps for transmitting 

te for HL. B. 63, to allow the purchase 

ils and bridges and construction of the 

li B. No. 62, relating to tax deeds: H. B. 

provide for publication of the reports of 

C‘onrt, and H. J. M. No. 3, relating to Na- 


& : . the SAhnie Were presented tO the 
5 } r iss j 


LF i AVEN, Chairman. 


Martin. to amend Section 


4.) 


House Bill 104. 

Mr. Badley moved that the bill be indefinitely 
postponed. 

Motion prevailed. 

Mr. Badley moved to return.to third reading of 
bills. 

Motion prevailed. 

House Bill No. 84, by Sanburn, relating to ap- 
proaches to watering places. 

Read third time. 

(QJuestion being, ‘‘Shall the Bill pass ? | 

The aves and nays were taken with the following 
result : 
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ROLL CALL. 


A ves—Badley, Clay, Crow, Chaney, Day, De 
Haven, Gorton, Lyons, Kilborn, Martin, Mitcham, 
Sanburn, Van Schaick and Mr. Speaker—14. 

Nays—Jordan—1. | 

Absent—Bruner, Davis, Emery, Kurtz, Mintzer, 
Sampson, Sargent and Waring. 

On motion of Mr. Chaney, rules were suspended 
and Couneil Bill No. 51, read third time. 

Mr. Kilborn moved a call of the House. 

Motion prevailed. 


ROLL CALLED. 


Present: Badley, Clay, Crow, Chaney, Day, De 
Haven, Gorton, Jordan, Lyons, Kilborn, Martin, 
Mitcham, Sampson, Sanburn, Van Schaick and Mr. 
Speaker. 

Kxensed: Bruner, Davis, Emery, Kurtz, Mintzer, 
Sargent, Waring and Burkhart. 

MESSAGE FROM THE GOVERNOR. 


DEPARTMENT OF THE INTERIOR, 
BotseE City, IpAno, eb. 7, 1889. 
Mr. Speaker: I have this day approved House 
Bill No. 62, relating to tax deeds. 
Respectfully vours, 
KM. A. STEVENSON 


Crore sods. 


Lf) 


er call dispensed with. 
on being “Shall Couneil Bill No. 51 pass?’ 


i Som 
and nays were taken with the following 


ROLL CALL. 
Crow, Chaney, Day. De Haven. Gor- 


lean Kilborn. Mitcham. Sanburn. Van Schaiek 
ee OL ake] |~ 
ns. Martin and Sampson—3». 


nt—-Badley, Bruner, Davis, Emery, Kurtz, 


cent and Waring. 
of Mr. Miteham. the 


House took a re- 


ror eal} oft the Hlouse. 


} 
f ; rie risked i 


| with the following result: 


ROLL CALL. 
Badlev, Crow, Chaney, De Haven, Gor- 
. Kilborn, Martin, Miteham, Sampson, 
imn, Van Schaick and Mr. Speaker. 
ent Dav and Lyons. 
i: Bruner, Clay, Davis, Emery, Kurtz, 
Sargent, Waring and Burkhart. 


her call dispensed with. 


COMMITTEE ON AGRICULTURE. 


Agriculture, 


PORT OF THI 


Your Committee on 


Mf) =i ‘ i} 1 
vhom was referred Conneil Bill No. 38, beg leave 
port the same back and respectfully recom- 


that it do pass 


JORDAN. Chairman. 
tion of Mr. De Haven the rules were sus- 
Bill No. BS. read third time. 

tion being **Shall the Bill pass?” 


nays were taken with the following 
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ROLL CALL.. 


‘es—Badley, De Haven, Jordan, Kilborn, Mar- 
tin, Sunburn, and Van Schaick—8. 

Nays—Clay, Crow, Chaney, Gorton, Mitcham, 
Sampson, and Mr. Speaker—7. 

Absent— Bruner, Davis, Emery, Kurtz, Lyon, 
Mintzer, Sargent, Waring and Burkhart. 

So the bill passed and title approved. 

The Speaker announced that he was about to sign 
Council Bill No. S and Council substitute for House 
Bills Nos. 7 and 18 and Council Bill No. 5. 

Mr. Chaney moved call of the House. 

Roll called with following result : 


b 
— 
0 ot 


ROLL CALL. 


Present: Badley, Clay, Crow, Chaney, Day, De 
Haven, Gorton, Jordan, Kilborn, Martin, Mitcham, 
Sampson, Sanburn, Van Schaick, Waring and Mr. 
Speaker. 

Absent: Bruner, Davis, Emery, Kurtz, Lyons, 
Mintzer, Sargent and Burkhart. 

On motion of Mr. De Haven further call was dis- 
pensed with. 

MESSAGE FROM COUNCIL. 


OFFICE OF CHIEF CLERK OF THE COUNCIL, 
BoiskE Ciry, IDAHO, /eb. 7, 1889. 

Mr. Speaker: I am instructed to inform your 
Honorable Body that the Council has under con- 
sideration and passed with an amendment substitute 
for House Bills 46, 48, 81 and 8&3, ‘‘An act creating 
and organizing the Counties of Elmore and Logan 
and detining the boundaries of Bingham and 
Alturas,”’? and asks the concurrence of your Honor- 
able Body in said amendment. 

Also had under consideration and passed House 
Bill No. 89, ‘‘An act to amend Section 1298 KE (Sec. 
6), of the Revised Statutes of Idaho territory.”’ 

Both of which are herewith transmitted. 

Respectfully, 
EpwarbD L. CURTIS, 
Ch jeff Clerk. 


} _ 


LERK OF THE COUNCIL, 
Boise Ciry, Ipano, Feb. 7, 1889, 
\I ‘~) eaker: [T am instructed to inform your 
Honorable Body that his Excellency, the Grovernor, ] 
haus this day approved the following Council Bills, 


('ouneil Bill No. 37. an act to invest the money In 


the Lerrite ria | ¢ reneral School Hy nad of Idaho Terr1- 
Liss ( B. No. 42. **An act to prevent the sale of 
igarettes to minors and for other purposes.”’ 


Respectfully, 
KpWARD L. CURrTts., 
Chief Clerk. 


— ihyat rite for House Bills Nos. Lh. 48, S] and So, 
returned by the Couneil with amendments. 


(9n motion of Mr. De Haven the Council amend- 


rton the flouse took a recess 


Mi \I iteham site. ved a eal} of the House. 


Motion prevailed, and roll called with the follow- 


Present: Badley, Clay, Crow, Chaney, Gorton. 
Jordan, Lyons, Kilborn, Martin, Miteham, Samp 
Sanburn, Van Sehaick and Mr. Speaker. 
Lhseent : [ery and De Ilaven. 
Ke xecised Bruner, Burkhart, Davis, Emery, 
Kurtz. \iintze , ew areventl and Waring. 


Mr. Mitcham moved that further call be dispensed 


Mr. Badleyv, by leave, introduced Honse Bill No. 
} | : ! dator\ ot and supplementary to an 
ntitled act -apportion the members of the 
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On motion of Mr. Badley the rules were suspended, 
the bill considered engrossed, read third time, and 
placed on its final passage. 

(Juestion being, *‘ Shall the Bill pass ?” 

The ayes and nays were taken with the following 
result : 


ROLL CALL. 


Ayes—Badley, Clay, Crow, Chaney, Day, Gorton, 
Jordan, Kilborn. Martin, Mitcham, Sampson, San- 
burn, Van Schaick and Mr. Speaker—14. 

Navs—None. 

Absent—Burner, De Haven, Davis, Emery, Kurtz, 
Lyons, Mintzer, Sargent, Waring and Burkhart. 

So the bill passed and title approved. 

Mr. Mitcham moved a call of the House. 

Motion prevailed. 


ROLL CALLED. 


Present: Badley, Clay, Crow, Chaney, Day, Gor- 
ton, Jordan, Lyons, Kilborn, Martin, Mitcham, San- 
burn, Van Schaick and Mr. Speaker. 

Absent: Burkhart, Burner, De Haven, Emery, 
Kurtz, Mintzer, Sampson, Sargent and Waring. 

Excused: Davis. 

On motion of Mr. Badley further call was dispensed 
with. 


MESSAGES FROM THE COUNCIL. 


OFFICE OF CHIEF CLERK OF THE COUNCIL, 
S0OISE City, Lpano, “eb. 7, 1889. 
Mr. Speaker: I am instructed toinform your Hon- 
orable Body that the Council has had under consid- 
eration and passed Council Bill No. 55, ‘‘An act for 
the relief of John Early, A. C. Girard and E. Pink- 
ham, which is herewith transmitted and your favor- 
able consideration requested. 
Respectfully, 
KDWARD L. CURTIS, 
Chief Clerk. 
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p CLERK OF THE COUNCIL, 
City, Ipano, /’eb. 7, 1889. 
instructed to inform your Hon- 
Excellency has this day ap- 


—**An net to authorize the State 
maintain and operate a hatchery 
ry ol ldlaly id 


kowarp L. Currmis. 
Chief Clerk. 


sll of the House. 


following result: 


Chaney, Davy, Gorton, Jor- 
Martin, Mitcham, Sampson, 
ine Burkhart, De Haven, 
Mintzer. Sargent. Waring and 


further call of the House be 


for the relief of A. C. Girard 


; fa 
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rfinthe rijes were SIILS pended, 


and placed on its final pas- 


‘Shall the Bill pass?”’ 


vere taken with following re- 


Chaney, Day, De llaven. 
rn. Martin... Miteham. Sam p- 
ck and Mr. Speaker—14. 
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Absent—Bruner, Davis, Emery, Kurtz, Lyons, 
Mintzer, Sargent, Waring and Burkhart. 

So the bill passed and title approved. 

The Speaker announced that he was about to sign 
substitute for House Bills Nos. 46, 48, 81 and 83. 


MESSAGE FROM THE GOVERNOR. 


DEPARTMENT OF THE INTERIOR, 
BorskE City, Ipano, Heh. 7, 1889. 
‘3 Mr. Speaker: I have the honor to announce to your 
Honorable Body that I have this day approved sub- 
stitute for House Bills Nos. 46, 48, 81 and 83, relat- 
ing to the division of Alturas County. 
Respectfully yours, 
K. A. STEPHENSON, 
Governor. 


REPORT OF THE COMMITTEE ON ENROLLED BILLS. 


Mr. Speaker: YourCommitteeon Enrolled Bills have 
examined and found correctly enrolled H. B. No. 70, 
relating to the trespassing of hogs, and H. B. No. 
89, relating to the practice of medicine and the same 
were presented to the Governor on Feb. 7, 1889. 

Dr HAVEN, 
Chairman. 


Mr. Chaney presented the following resolution: 
WHEREAS, asmall manority of the members of this 
House havetried bv every means in their power to block 
all other legislation for the sole and avowed purpose 
of, by artifices, defeating one certain measure Intro- 
' duced in the House, viz: the Alturas division meas- 
ure, and 
WHEREAS, the Speaker and all other of the m1- 
nority members did desert this House, with the avowed 
purpose of thereby defeating all measures before this 
House for consideration; therefore be it 
Resolved, That this House does unanimously cen- 
sure thesaid Ex-Speaker and his minor following for 
their action in so withdrawing from the deliberations 
of this Body. 3 
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sideration and passed House Bill No. 105, ‘‘An act 
amendatory of, and supplemental to an act entitled: 
An act to apportion the members of the Legislative 
Assembly of the Territory of Idaho, approved Feb. 
6, 1889.”’ 
Which is herewith transmitted. 
Respecttully, 
Epwarp L. Curris, 
Chief Clerk. 

Council Joint Resolution No. 9. 

Read first and second times. 

Mr. Bradley moved that rules be suspended and 
bill placed on its final passage. 

Motion prevailed. 

Read third time. 

(Juestion being, ‘*Shall the Bill pass 2?’ 

The ayes and nays were taken with the following 
result : 

ROLL CALL. 

Aves—Bradley,. Clay, Crow, Chaney, Day, De 
Haven, Jordan, Kilborn, Martin, Mitcham, Sampson, 
Sanburn, Van Schaick and Mr. Speaker—14. 

Nays—none. 

Absent—Bruner, Burkhart, Davis, Kmery, Gor- 
ton, Kurtz, Lyons, Mintzer, Sargent and Waring. 

So the resolution passed. 


MESSAGE FROM THE COUNCIL. 


OFFICE OF CHIEF CLERK OF THE COUNCIL, 
BotsE City, [pano, “eb. 7, 1889. 

Mr. Speaker: I am instructed to inform your 
Honorable Body thatthe President pro fem. has 
appointed Mr. Nelson acommittee of one to act with 
a like committee on the part of the House, to wait 
upon his Excellency, the Governor, and ascertain 
whether he had any further communication to make 
to the Legislative Assembly. 

Respectfuliy, 
Kpwarp L. CurRTIs, 
Chief Clerk. 
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JuDD & DETWEILER, PRINTERS, WASHINGTON, MARCH 28, 1889. 


W. L. THOMAS, &C., VS. WILSON LONEY. 1 


] In the Circuit Court of the United States for the Eastern 
District of Virginia. 


Ex Parte: Witson Loney on Petition for Writ of Habeas Corpus. 


Be it remembered that heretofore, to wit, on the 16th day of Feb- 
ruary, A. D. 1889, came the petitioner, Wilson Loney, and presented 
to the circuit. court of the United States for the eastern district of 
Virginia his petition for the writ of habeas corpus ; which petition, 
together with the affidavit thereto and the order of the court thereon, 
is as follows, to wit: 


Petition. 


To the hon. the judges of the circuit court of the United States, 
eastern district of Virginia, sitting at Richmond, Va.: 

The petition of Wilson Loney respectfully represents that on the 
2d day — Feb., 1889, a warrant was sworn out against him upon 
the complaint of one George D. Wise, before Ambrose Barratt, justice 
of the peace for said city, charging your petitioner with perjury 
alleged to have been committed by him in making oath to a certain 
deposition taken by and before A. J. Gary, a notary public for the 
city of Richmond, in the State of Virginia, upon the examination 

of your petitioner as a witness in a contested election case 
2 for a seat in the Fifty-first Congress of the United States of 

America from the third congressional district of Virginia, in 
which cause Edmund Waddill, Jr., is contestant and George D. 
Wise is contestee. Your petitioner further represents that the offence 
alleged against him is punishable under section 5392 of the Revised 
Statutes of the United States,and is therefore within the exclusive 
cognizance of the courts of the United States,it not being otherwise 
provided by law. 

Your petitioner is now in the custody of William L. Thomas, who 
is in charge of the third police station of the city of Richmond, 
under the said warrant of arrest,a copy of which is herewith filed, 
marked Exhibit A, and made a part of this petition, under which 
arrest and detention your petitioner claims he is restrained of his 
liberty in violation of the Constitution and laws of the United 
States. 

Your petitioner therefore humbly prays that this honorable court 
will award him a writ of habeas corpus, directed to said William L. 
Thomas, police sergeant, in charge of third police station of the 
city of Richmond, commanding him to produce the body of your 
petitioner before this honorable court, together with the cause of 
his detention, and that your petitioner may be discharged from his 
said unlawtul custody, and that the matter be enquired into by your 

honor’s court. 
3 (Signed) WILSON LONEY, 
By counsel, EDGAR ALLAN, P. @. 
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Affidavit to Above Petition. 
Crry oF Ricumonp, To wit: 

This day Wilson Loney personally appeared before me, James M. 
Donnan, a notary public for city of Richmond, and made oath 
that the allegations of the foregoing petition are true. 

Given under my hand this 16th day of February, 1859. 

JAMES M. DONNAN, 
Notary Public of City of Richmond, Virginia. 


Order on Foregoing Petition. 


Let the writ herein prayed for be issued and made returnable 
fore the U.S. circuit court, at Richmond, on the 18th day of Feb- 
ruary, 1889, at 11 o’clock a. m., in the United States court-house, in 
Richmond 
Richmond, 16th Feb., LSSY. 


RO. W. HUGHES, Judge. 


And on the same day, to wit, on the 16th day of February, 1889, 
bedience to the foregoing order, the writ of habeas corpus issued 
from the clerk’s office of said circuit court. Said writ, to- 

i gether with the marshal’s return thereon, is as follows, viz: 


Writ of Habeas Corpus. 


I'TED STATES CIRCUIT COURT, | 
Kastern District of Virginia, +s 


The President of the United States of America to Wm. L. Thomas, 


sergeant of police, Richmond, Virginia, bis deputies, agents, or 
whoever may have the prisoner in custody, Greeting: 
We command you that the body of Wilson Loney, detained by 
u and under your custody, as it is said, by whatsoever name he 
|, together with the day and cause of his being taken 
d, you have before the Honorable Ro. W. Hughes, one 
iges of our circuit court of the United States for the eastern 
strict of Virginia, sitting at the United States court-room, in the 
y of Richmond, Virginia, on the 18th day of February, 1889, at 
kK a. m., to do, submit to, and receive all and singular those 
which shall then and there be considered of him in this 


And have you then and there this writ. 
Witness the Hon. M.W. Fuller, Chief Justice of the Supreme Court 
of the United States, at Richmond, 
Seal of U.S. Cir. C't, this 16th day of February, A. D. 
ta. Dist. Va L559. 
M. F. PLEASANTS, Clerk. 


move writ is endorsed Aas foliows: 


lepute C. L. Eubank to execute this writ. 
T. W. SCOTT, 
U. 8. Marshal. 


ee A 
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Marshal’s Return. 


Executed Feb’y 18, ’89, on Jno. J. Crutchfield, police justice; also 
on Wm. L. Thomas, sergeant of the police. 
CHARLES L. EUBANK, 
Spec. Deputy U. S. Marshal. 


And on another day, to wit, on the 18th day of February, 1889, 
came Wm. L. Thomas, police sergeant of the city of Richmond, 
and filed in the clerk’s office of said circuit court his return to the 
foregoing writ; which return, together with the exhibit filed there- 
with, is as follows, to wit: 


In the United States Circuit Court, Eastern District of Virginia. 


6 In the Matter of Wuitson Lonzy on Petition for Habeas 
Corpus. 


TT 
~ 


In obedience to the mandate of the U.S. court, dated February 
16th, 1889, commanding me to produce before said court the body 
of Wilson Loney, at 11 a.m., on Feb. —, 1889, together with the cause 
of his detention, I hereby, at said time and place, deliver the said 
Wilson Loney to the custody of C. L. Eubank, dep. U.S. marshal, 
and file the within copy of the Commonwealth’s warrant of arrest 
as the authority by which he was held in my custody ; and, having 
fully answered, pray, &c. 

W. L. THOMAS, 
Police Serg’t, City of Richmond, in Charge 5rd Police Station. 


Subscribed and sworn to before me this 18th day of February, 
1889. 

M. F. PLEASANTS, Clerk. 

The warrant filed with above return is as follows, viz: 

Copy. 
City or Ricumonp, Jo wit: 

To all or any one of the police officers of the city of Richmond : 
Whereas Geo. D. Wise has this day made complaint and 
7 information on oath before me, the undersigned, a justice of 
the peace of said city, that on the 2d day of February, 1889, 
at said city, Wilson Loney did uniawfully commit wilful perjury in 
the city of Richmond, before A. J. Gary, a notary public of said 
city, he having been sworn to speak the truth in the matter of con- 

test between Honl. G. D. Wise and Edmond Waddell: 

These are, therefore, in the name of the Commonwealth of Vir- 
ginia, to command you forthwith to apprehend and bring before 
me, or some other Justice of the peace of said city, the body of the 
said Wilson Loney to answer said complaint and to be further dealt 
with according to law. 

And, moreover, upon the arrest of the said Wilson Loney by 
virtue of this warrant I command you, in the name of the Common- 
wealth of Virginia, to summon A. J. Gary, Honl. Geo. D. Wise, 
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shington Canto to appear at the police justice’s court as witness-, 
testify in behalf of the Commonwealth against the said Wilson 


6th day of Feb’v—that is to say,on the next day 


7 u lay of arrest—and have then and there this warrant 
nder my hand and seal this 5 day of Feb’y, 1889. 
Signs AMBROSE BARRATT, J. P. [SEAL.] 
reroing exhibit bears the following endorsements, viz: dl 
COMMONWEALTH ) | 
| -Warrant. (Copy.) 
LONEY se 
: rresting the within-named Wilson Loney and by 
: ¢ the within-named witnesses. 
By E. P. HULCE &« 
: WASHINGTON & FORE. 
py of the warrant against Wiison Loney filed in 
' of Riehmond. 
4 E. B. WHITE, Clerk. 


day, to: wit, on the 18th day of February, 1889, 
| titioner, by counsel, and presented to the court his fur- 


| f; which petition, together with the order , 
| thereon as of the said 18th February, 


: States Cirenit Court, Eastern District of Virginia. 
: Petit n of WILSON LONI ¢ Habeas Corpus. 


0 is now in custody of the U.S. marshal 
sued in this cause, respectfully represents 


his alleged unlawful arrest he was in 


Edgar Allan, in the city of Richmond, pur- 
$s to Ul stify as a witness in the Ccongres- 


test for a seat in the 5lst Congress of 
dist. of Virginia; that he had nearly 
estimony in said cause when he was 
er of the city of Richmond, as alleged in 

| before his said testimony was completed 
gned. Your petitioner prays that he may be 
the court may direct, to complete and 
further proceedings in this cause; and 


WILSON LONEY, 
By counsel, EDGAR ALLEN, P. Q. 


u 


said Wilson Loney this 18th day of eb- 


M. F. PLEASANTS, Clerk. 


W. =. THOMAS, &C., VS. WILSON LONEY. o 


Order of Court on Above Petition 
In re Witson Loney. Order, February 18th, 1889. 


On the filing aud hearing of the within petition it is ordered 

that the marshal of the court do take the said Wilson Loney 

10 to the office of Edgar Allan,in the city of Richmond, and 

there release him until he shall have completed the deposi- 

tion referred to in his petition, and upon the completion of the same 

the said marshal will resume custody of the said Wilson Loney and 

bring him before this court for such proceedings as may be had 
upon his petition for writ of habeas corpus. 

RO. W. HUGHES,. Judge. 


And now, at this day, to wit, at a circuit court of the United 
States for the eastern district of Virginia, held at Richmond, in said 
district, on the 19th day of February, 1889, the following order was 
entered. 


In the Circuit Court of the United States for the Eastern District 
of Virginia. 


tz Parte, Witson LoNey. 


W. L. Thomas, police sergeant of the city of Richmond, in 
charge of the third police station, in obedience to the writ of 
habeas corpus awarded the petitioner and to him directed, this day 
produced the body of the petitioner, Wilson Loney, in open court 
and made the following return upon the writ, viz: “In obedience to 

the mandate of the U. S. court, dated Feb. 16tb, 1889, com- 
11 manding me to produce before said court the body of Wilson 

Loney, at 11 a.m., on Feb. 18th, 1889, together with the cause 
of his detention, | hereby, at said time and place, deliver the said 
Wilson Loney to the custody of C. L. Eubank, dept. U.S. marshal, 
and file the within copy of the Commonwealth’s warrant of arrest 
as the authority by which he was held in my custody: ” 

Copy of Warrant. 

City OF RicuMonp, Jo wit: 
To all or any one of the police officers of the city of Richmond: 

Whereas Geo. D. Wise has this day made complaint and informa- 
tion on oath before me, the undersigned, a Justice of the peace of 
said city, that on the 2nd day of February, 1889, at said city, Wil- 
son Loney did unlawfully commit wilful perjury in the city ef 
Richmond before A. J. Gary, a notary public of said city, he having 
been sworn to speak the truth in the matter of contest between 
Honl. G. D. Wise and Edmond Waddell: These are therefore, in 
the name of the Commonwealth of Virginia, to command vou forth- 
with to apprehend and bring before me, or some other Justice of the 
peace of said city, the body of the said Wilson Loney to answer said 
complaint, and to be further dealt with according to law; and, more- 
over, upon the arrest of the said Wilson Loney by virtue of this 
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nt IT command you, in the name of the Commonwealth 
ro summon A.J.Gary, Honl. Geo. D. Wise, Wash- 
to appear at the police justice’s court as witnesses, 
he Commonwealth against the said Wilson 


' 


leb’y—that is to say, on the next day fol- 


i ; 
‘— and have then and therethis warrant with 


i d “itl i seal this.5 day of keb’y, 1889. 


AMBROSE BARRATT., J. P. 


'7 


fully heard and considered the arguments 
r reasons filed in writing, that the said 
n the custody of the said W. L. Thomas, 


[ SEAL. | 


of the laws of the United States, and doth 


: 
f i from the custody aforesaid. W here- 
mas in open court prayed an appeal to the 
ted States from the judgment of the court 
son Lon y from his custody ; which appeal 
he execution of bond, payable to the 
n the penalty of two hundred dollars, 
nt of all costs that may become due to 
(‘ourt of the United States or be occa- 
the said W. L. Thomas having tendered 
wording to law, with R.A. Ayers 
is approved and accepted. 
that the said Wilson Loney be en- 
rec enizance, conditioned for his appear- 
rent of the Supreme Court of the United 
and the court doth further certify that all 
n which the court based its opinion in dis- 
Loney are fully and completely set forth 
t above referred to, and to that extent 
opinion of the said court is made a part of 


RO. W. HUGHES, Judge. 
is as follows, viz: 
t Court, Eastern District of Virginia. 


LONI y ON Petition for Habeas Corpus. 


; ° ’ . 


a State officer for trial before a State 

alleged to have been committed In 

i contest for a seat in the House of 

| nited States, directed and regulated 

ss, before an officer deriving his power to 

fest soleiy from an act of Congress. See 
vised Statutes of the United States. 

is not within the purview of 
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any law of Virginia and is unknown to the jurisdiction of the State 
courts. It is especially and exclusively a Federal proceeding. <A 
notary public is a State officer, having power to administer any oath 
required by State law and no other. He has no power to adminis- 
ter oaths required by acts of Congress unless he is expressly author- 
ized to do so by act of Congress, in doing which he acts as an offi- 
cer of the United States and not as an officer of the State. This 
writ is issued by authority of section 753 of the Revised Statutes of 
the United States, which allows it “in any case in which the pris- 
oner has done an act”—that is to say, has testified “in pursuance 
of a law of the United States.” 

Perjury committed before any officer in such a contest as the 
one described is amenable to punishment under section 5592 of the 
Revised Statutes of the United States, which declares that “ every 
person who, having taken an oath before a competent tribunal, offi- 
cer, or person in any case in which a lawof the United States authorizes 
an oath to be administered, that he will testify truly, wilfully, and 

contrary to such oath, states any material matter which he 
15 does not believe to be true is guilty of perjury, and shall be 
punished, ” &c., &e. 

And the second section of the judiciary act of August 15, 1888, 
in a clause which has been continued in all the judiciary acts 
of Congress since 1789, provides that “the circuit courts (concur- 
rently with the district courts) of the United States shall have ex- 
clusive cognizance of all crimes and offences cognizable under the 
authority of the United States, except as otherwise provided by Jaw,” 
and there is no act of Congress “ which provides otherwise” in 
respect of perjury when committed in circumstances wherein it is 
an offence against the United States. Section 711 of the United 
States Revised Statutes repeats and emphasizes the provision of the 
acts of 1789 to 1888. 

In general, and indeed in the great majority of cases, perjury is an 
offence against the State, cognizabie exclusively by the State courts; 
but when committed by persons designated by penal laws of Con- 
gress, 1n proceedings prescribed and regulated solely by acts of 
Congress, it is an offence against the United States, and is exclu- 
sively cognizable by the national courts. It is contrary to the policy 
of the law and to the princi: les of humanity that a person shall be 
amenable to trial and punisument for the same act in two different 
tribunals belonging to different Jurisdictions. 

Undoubtedly there are cases in which this policy of the law would 
seem to be ineffective. In an election where a member of Congress 

and a State officer are voted for at the same time a false 
16 oath by the voter would be cognizable in both the national 

and State courts, and the latter would be generally left to 
deal with it. So when a murder is committed and the fatal shot is 
received in a national fort or dock-yard and death ensues out of 
such place in an adjoining county, the dual jurisdiction would again 
occur, and that court would proceed to trial and judgment which 
first took cognizance of the offence. These are exceptions to the 
rule of exclusive jurisdiction and bring into exercise the comity of 


Nine BB ic Bap TE TI a ane 


W. L. THOMAS, &C., VS. WILSON LONEY. 


[ think it is to these cases that section 5328 of the United 


: ~ fest er ortarad 
Se a us (Citi S. 


var does not resemble those that have been 
[he contest for a seat in the House of Representatives 


is of the laws of Congress regulating it are 


i t the United States and not against the State, of which 


e| exclusive jurisdiction. The leading 

Supt f this proposition is the decision of Mr. Justice 
|e parts Dock Bridges, in II Woods, 428. 

ist be discharged from the custody of the State 

np! be made, must be taken into custody 

is court, to be dealt with as provided for by the 


“] this case in circuit court, and will make the 
in tl urt in order that, if I have erred 
r,t matter may at once be taken to the Supreme 

ted States, where, being privileged, it may be re- 


“ 


] *, ? 
Hon’ on Apneal. 
—_ 


states of America. Eastern District of 
“ ty 


kz Parte: Witson Loney. 


these presents that we, W. L. Thomas and R. 
ind firiniv bound unto the United States of 
| hundred dollars, to be paid to the United 
iyment, well and truly to be made, 
us. jointly and severally,and our and 
rs Xf itors, and administrators, firmly by these 


und dated this 19th day of February, A. D. 
‘ ‘ 

d W. LL. Thomas, police sergeant of the 

prosecuted an appeal to the Supreme Court 

| tes to reverse the judgment of the circuit court of 
nited tes for the eastern district of Virginia, dis- 
Wilson Loney from the custody of the said W. L. 
rgeant, rendered upon the hearing of a writ of 


=? 


Now refure, the condition of this obligation is 
W. L. Thomas shall prosecute his sald 
| ill damages and costs if he shall fail to 
il, then this obligation shall be void; otherwise 
I j Irtuye 


W. L. THOMAS. [seat.] 


R. A. AYERS. [ SEAL. | 
nd is approved 


HUGHES, Judge. 
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‘Known alike to State legisiation and the State . 
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19 UnITED STATES OF AMERICA, To wit: 

The President of the United States to the judges of the circuit court 
of the United States for the eastern district of Virginia, Greeting: 
3ecause in the record and proceedings and also in the rendition of 

the judgment of a plea which is in the said court, before you, between 


_W. L. Thomas, police sergeant of the city of Richmond, Virginia, 
+ and Wilson Loney, a manifest error hath happened, to the great dam- 


age of thesaid W. L. Thomas, as by complaint appears, he[ wel], being 
willing that the error, if any hath been, should be duly corrected 
and full and speedy justice done to the parties aforesaid in this be- 
half, do command you, if judgment be therein given, that then, 
under vour seal, distinctly and openly, you send the record and _pro- 
ceedings aforesaid, with all things concerning the same, to the Su- 
preme Court of the United States, in the District of Columbia, to- 
gether with this writ, so that you may have the same at Washington, 
in the said District, on the second Monday of October next, in the 
said Supreme Court to be then and there held, that, the record and 
proceedings aforesaid being inspected, the said Supreme Court may 
cause further to be done therein to correct that error what of right 
and according to the laws and customs of the United States should 
be done. . 

Witness the Honorable Melville W. Fuller, Chief Justice of the 
Supreme Court of the United States, this 19th day of February, in 
the vear of our Lord one thousand eight hundred and eighty-nine. 

[Seal United States Circuit Court, Eastern District of Virginia. ] 
M. F. PLEASANTS, 
Clerk of the Circuit Court of the United States for the 
Eastern District of Virginia. 


20 UNITED STATES OF AMERICA, 
. ° ° ° ye ° ° : aa 
Eastern District of Virginia, | 


Ex Parte: Witson Loney on Petition for Writ of /labeas Corpus. 


I, M. F. Pleasants, clerk of the circuit court of the United States 
for the eastern district of Virginia, hereby certify that the foregoing 
isa true transcript of the record and proceeding in the above-entitled 

cause, as the same remains on file in my office. 
Seal United States In testimony whereof I have hereunto set my 

Cireuit Court, hand and affixed the seal of said court, at Rich- 

Eastern District mond, in said district, this 12th day of March, 

of Virginia. A. D. 1889. 

M. F. PLEASANTS, 
Clerk U.S. Circuit Court, Eastern District of Virginia. 
Endorsed on cover: E. Virginia C. C.U. 8S. No. 1531.) W. L. 


Thomas, police sergeant of the city of Richmond, appellant, vs. Wil- 
son Loney. Filed March 26, 1889. 


eS Sw Re ee 


IN THE 


upreme Court oF the United States 


WM. L. THOMAS, Police Sergeant city of Richmond, 
vs. | No. 15381. 
WILSON LONEY. 


The appellant moves the court to advance this cause, and hear it 
out of its order upon the docket, for the following reasons: 

The appellee was arrested for a violation of the criminal laws of 
the State of Virginia, in swearing falsely in his examination before 
a notary public of the said State, engaged in taking testimony In 
the contested election case between Edmund Waddill, contestant, 
and George D. Wise, contestee, for a seat in the LIst Congress. 
The statutes of Virginia make such perjury an offence punishable 
by fine and imprisonment, and the arrest was made pursuant there- 
to. 

Nevertheless, upon the application of the appellee, a writ of Aabeas 
corpus was granted by the cireuit court of the United States for the 
Eastern District of Virginia, and upon the hearing, the appellee was 
discharged. 

The circuit court held that the offence was exclusively cognizable 
in the Federal court, and that the State courts have no jurisdiction. 

In view of the conflict between the subordinate State and Federal 
courts, and the importance of the question involved, it is believed 
that a speedy adjudication should be had. 

The State of Virginia, therefore, by her representative, respectfully 
prays that the cause may be advanced, and set for hearing at an 
early day. 


R. A. AYERS, 
Attorney-General of Virginia, for Appellant. 
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1 In the Circuit Court of the United States for the Eastern Dis- 
trict of Virginia. 


Ex Parte: CHARLES GREEN on Petition for Writ of Habeas Corpus. 


Be it remembered that heretofore, to wit,on the 7th day of March, 
A. D. 1889, came the petitioner, Charles Green, by counsel, and pre- 
sented to the circuit court of the United States for the eastern dis- 
trict of Virginia his petition for the writ of habeas corpus; which 
petition, together with the affidavit thereto and the order of court 
thereon, is as follows, to wit: 


Petition. 


To the honorable judges of the circuit court of the United States for 
the eastern district of Virginia: 

Your petitioner, Chas. Green, respectfully shows that he is a citi- 
zen of the United States of America and a resident of the State of 
Virginia; that on the 6th day of November, 1888, he was arrested 
on the charge of illegally voting on that day, and was indicted 
therefor, and has since been convicted of said charge in the hust- 
ings court for the city of Manchester, Va., and sentenced by said 
court to imprisonment for 5 months in said city’s jail and fined five 

dollars, as will fully appear by reference to an official copy 
2 of the said indictment, the verdict of the Jury, and judgment 

of the hustings court ‘of the said city of Manchester, which 
are herewith filed and prayed to be read as a part of this petition. 

Your petitioner would state and insist that the said indictment 
charges your petitioner with illegally voting at an election held for 
presidential electors and members of Congress, and that the judg- 
ment of the said court convicts your petitioner on that ground. 

Your petitioner insists that the hustings court of Manchester city 
was without jurisdiction in the cause,and therefore without authority 
to enter said judgment. 

Your petitioner is now detained unlawfully in the ‘ed of the city 
of Manchester. | 

Your petitioner insists that, as the said hustings court of Man- 
chester was without jurisdiction of said cause in which it entered 
said judgment, under which your petitioner is detained and im- 
prisoned, your petitioner is now so illegally detained and impris- 
oned without authority. 

Wherefore, to be relieved of said unlawful detention and impris- 
onment, vour petitioner prays that a writ of habeas corpus, to be di- 
rected to H. Iitzgerald, sergeant and jailer of the city of Manchester, 
Va., may issue in this behalf, so that your petitioner may forthwith 
be brought before this court to do, submit to, and receive what the 

law may require. 
o (Signed) CHAS. GREEN, 
By Counsel. 

EDGAR ALLAN & 

J. SAMUEL PARRISH, 

Att’'ys for Petitioner. 
1—15350 
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STATE OF VIRGINIA, City of Richmond, Va 


This day Chas. Green affirmed before me that the statements con- 
tained in the above petition are true. 
Given under my hand this 9th day of March, 1889. 
J. SAMUEL P. ARRISH, 
N. P. in & for City of Richmond. 


Order on Foregoing Petition. 


Let the writ herein prayed for be issued and made returnable be- 
fore the U.S. circuit court, at Richmond, on the 9th day of March, 


1889, in the U. S. ccurt-house, in Richmond, Va., at 11 o’clock a. m. 
RO. W. HUGHES, Judge. 


And on the same day, to.wit, on the 7th day of March, A. D. 1889, 
in obedience to the foregoing order, the writ of habeas corpus issued 
from the clerk’s office of said circuit court. — 

Said writ, together with the marshal’s return thereon, is as follows, 
V1Z.: 


4 CrrceuIT COURT OF THE UNITED STATES We 
Eastern District of Virginia, [? 


The President of the United States of America to H. Fitzgerald, ser- 
geant and jailer of the city of Manchester, Virginia, Greeting: 


We command you that the body of Chas. Green, detained by you 
and under your custody, as it is said, by whatsoever name he may 
be called, together with the day and cause of his being taken and de- 
tained, you have before the Hon. Ro. W. Hughes, one of the Judges 
of our cireuit court of the United States for the eastern district of 
Virginia, at the United States court-room, in the city of Richmond, 
Virginia, at 11 o’clock a. m., to do, submit to, and receive all and 
singular those things which shall then and there be considered of 
him in this behalt. | | 

And have you then and —— this writ. 

Witness the Hon M. W. Fuller, Chief Justice of the Supreme Court 

of the United States of America, at Rich- 
Seal U.S. Cir. C’t, East. mond, Virginia, this 7th day of March, A. 
Dist. Virginia. D. 1889, and of our Independence the 
‘115th year 
M. F. PLEASANTS, Clerk. 


5 | Marshal’s Return. 


Executed March 8, ’89, by delivering to H. Fitzgerald, sergeant 
and jailer of Manchester, in person, a true copy of f this writ. 
JNO. H. OVERBEY, 

Deputy U.S. OT. 


‘ 


? 
ry 
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And on another day, to wit, on the 9th day of March, 1889, came 
H. Fitzgerald, sergeant of the city of Manchester, Virginia, and filed 
in the clerk’s office of said circuit court his return to the foregoing 
writ; which return, together with the exhibit filed therewith, is as 
follows, to wit: 


To the Honorable Robert W. Hughes, judge of the circuit court of 
the United States for the eastern district of Virginia: 

The answer of H. Fitzgerald, sergeant of the city of Manchester, 
Virginia, and ez officio jailer, to a writ of habeas corpus ad subjicien- 
dum issuing out of the said court, dated the 7th day of March, 
1889, to this respondent directed, requiring him to have and pro- 
duce the body of one Charles Green, alleged to be in respondent’s 
custody, by whatsoever name called, together with the day and 
cause of his being taken and detained, before your honorable court, 
at the city of Richmond, Va., on the 9th day of March, 1889, at 
11 o’clock a. m. 


6 This respondent, for answer to the said writ and in obedi- 

ence to its requirements, produces here before your honor the 
body of the said Charles Green, in his custody, to do and receive 
what in this behalf shall be adjudged and determined concerning 
him, 

And, for further answer to the said writ, respondent saith: On the 
24th day of January, 1889, in the hustings or corporation court of the 
city of Manchester, a court having jurisdiction to try said offence, 
the said Charles Green was regularly and in due form of law tried 
and adjudged guilty upon an indictment against him charging that 
on the 6th day of November, 1888, at the said city of Manchester 
and at the 3rd ward election precinct of said city, he, the said Charles 
Green, well knowing himself not to be a qualified voter in said city 
at said election, or in any of the voting precincts of the said city, did, 
unlawfully, knowingly, wilfully, and corruptly and with unlawful 
intent, vote at the said election for a representative to the Congress 
of the United States from the 3rd congressional district of Virginia 
and for electors for President and Vice-President of the United 
States, and that the jury, regularly sworn upon the issue joined be- 
tween the Commonwealth of Virginia and the said Charles Green 
upon his plea of “not guilty” to said indictment, returned the 
following verdict: “ We, the jury, find the prisoner guilty, 
and assess his punishment at confinement in the city 
jail for five months and a fine of five dollars,’ and that 
on the 5th day of February, 1889, thence next following, the 
said cause having been regularly continued to this last-mentioned 
day from the said 24th day of January, the said court of hustings 
regularly entered judgment against the said Charles Green In con- 
formity to said verdict, and adjudged and ordered that the said Com- 
monwealth of Virginia recover of the said Charles Green the said 
sum of five dollars, the amount by the jurors in their said verdict 
assessed, and also that the said Commonwealth recover of the said 
Charles Green the costs of said prosecution; and also that the said 
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Charles Green be confined in the jail of the said city of Manchester 
for the term of tive months from the said 5th day of February, 1889, 
thence next ensuing, the period by the said jury in their said ver- 
dict ascertained ; but, upon motion of the said Charles Green, the 
execution of thissaid judgment was suspended for the term of thirty 
days from the said 5th day of February next ensuing to allow the 
said Charles Green to apply to the supreme court of appeals of Vir- 
ginia for a writ of error and supersedeas to said judgment; and the 
motion of the said Charles Green in that behalf for bali being over- 
ruled, the said Charles Green was thereupon remanded to jail and 
to the custody of this respondent until he should fully satisfy the 
judgment aforesaid, including the fine and costs of prosecu- 
8 tion, or be otherwise discharged therefrom by due course of 
law. 

And, for further answer to said writ, this respondent begs to sub- 
join hereto asa part of his answera duly certified transcript and 
copy from the records of the said trial and conviction of the said 
Charles Green, and alleges this and the said judgment as the cause 
and the sole cause for now holding and detaining the said Charles 
Green in his custody as aforesaid. 

{nd now, having fully answered, the respondent prays to be 
hence dismissed with his costs, and that the said Charles Green may 
be remanded to his custody. | 

And the respondent will ever pray, «c. 

H. FITZGERALD, 
Serg’t City Manchester. 


Exhibit Filed with Foregoing Answer of H. Fitzgerald. 


STATE OF VIRGINIA. i 


9 . p 10 wit : 
City of Manchester, | 


Pleas .. the court-house of the city.of Manchester, before the corpo- 
ration or hustings court of said city, on the 5th day of February, 
TRAY 
i (je). 


Beitremembered that heretofore, to wit, ata corporation or hustings 
court held for the said city, at the court-house, on the 20th day of No- 
vember, 1888, Alexander Reams Gent, foreman, with W. D. Ander- 

son, John Freeman, D. D. Beattie, Floyd Bass,and John Baker, 
9 were sworn a special grand jury of inquest in and for the 

body of the city of Manchester, and, having received their 
charge, were sent out of court, and after some time returned into 
court and presented Commonwealth against Charles Green, an in- 
dictment for a felony, a true bill, No. 2; which indictment is in the 
words and figures following, to wit: 


COMMONWEALTH OF VIRGINIA, | T> wit 
. : O WU: 
f ily Oo] Mancheste i j wad 


[n the Corporation or Hustings Court of said City. 


The grand jurors of the Commonwealth of, Virginia, duly sum- 
moned, impanelled, and sworn to inquire in and for the body of the 
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city of Manchester and now attending the said court, upon their 
oaths present that on the 6th day of November, in the vear 1888, 
an election was held in and at all voting precincts of the said city, 
at which election were to be chosen and voted for by the qualified 
electors and voters of the said city a representative to the Congress 
of the United States from the third congressional district of Vir- 
ginia, and also electors for President and Vice-President of the 
United States. 

And the jurors aforesaid, upon their oaths aforesaid, do further 
say and present that Charles Green, then and there well knowing 
himself not’'to be a qualified voter in said city at said election or in 
any of the voting precincts of the said city, did nevertheless then 
and there, at said election in the third ward voting precinet of said 

city, unlawfully, knowingly, wilfully, and corruptly and with 
10 unlawful intent give in a vote for the officers aforesaid, 

being the officers then and there to be chosen at the election 
aforesaid ; and the jurors aforesaid, upon their oath- aforesaid, do 
further say and present that the said Charles Green then and there, 
at the time he gave in the vote aforesaid and before he gave the 
same, had been, as he well knew, theretofore lawfully convicted and 
adjudged guilty of the crime of petit larceny, to wit, on the 12th day 
of November, 1883, at the said city of Manchester, and was therefore 
disqualified and precluded from exercising the right of suffrage, to 
the evil example of all others in like case offending and against the 
peace and dignity of the Commonwealth of Virginia. 

Upon the testimony of the following-named witnesses sworn in 
open court and sent before the grand jury to testify, to wit: C. D. 
Corbus, Geo. B. Ely, James A. Lipscomb. 

H. E. Du VAL, Clerk. 


And at another day, to wit, at a corporation or hustings court 
held for said city on the 24th day of January, 1859: 

Charles Green, who stands indicted for a misdemeanor (being in- 
dictment No. 2), was led to the bar in custody of the sergeant of this 
city, and thereupon the prisoner demurred generally to the indict- 

ment, which demurrer the court overruled, and also pleaded 
1] not guilty to said indictment and putteth himself upon the 

country. Whereupon came a jury, to wit, A. C. Harding, 
W. J. Williams, Joseph Butler, Thos. H. Holt, Nelson Miller, Chas. 
Mayo, W. R. Flournoy, W. E. Bailey, W. EE. Kahn, Geo. H. Epps, 
Orin. Bass, and Burwell Hicks, who were sworn the truth of and 
upon the premises to speak, and, having heard the evidence, upon 
their oaths returned the following verdict, to wit: “ We, the jury, 
find the prisoner guiltv, and assess his punishment at confinement 
in the city jail for five months and a fine of five dollars.” And 
thereupon the prisoner, by counsel, moved the court to set aside 
said verdict on the ground that the same was contrary to the law 
and the evidence; which motion is ordered to be docketed and con- 
tinued until a further day of this term. And thereupon the said 
Charles Green was remanded to jaul. 
And now, at this day, to wit, at a corporation or hustings court, 
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held for the said city, on the 5th day of February, 1889 (being the 
same day and year first hereinbefore written), the said Charles Green, 
who stands convicted of misdemeanor (being indictment No. 2), 
was again led to the bar in the custody of the sergeant of this city ; 
and the court, having heard the argument of counsel on the motion 
made by the prisoner, by counsel, at a former day of this term, to 
set aside the verdict of the jury and grant him a new trial, doth 

overrule the said motion; and thereupon the prisoner, by 
12 counsel moved the court in arrest of judgment, which motion 

the court doth also overrule. Whereupon it is considered by 
the court that the Commonwealth of Virginia recover against the 
said Charles Green the sum of five dollars, the amount by the 
urors in their verdict assessed; and also that the said Common- 
wealth of Virginia recover of the said Charles Green the costs of this 
prosecution; and also that the said Charles Green be confined in 
seo. og of this city for the term of five months, the period by the 
jurors in their verdict ascertained ; but the execution of this Judg- 
ment is suspende d for thirty days to allow the said Charles Green to 
apply to the supreme court of appeals of Virginia for a writ of error 
and supersedeas to the same. And thereupon the said prisoner 
moved the court to grant him bail; which motion the court doth 
overrule; and thereupon the said Charles Green was remanded to 


Memo.—The prisoner, by counsel, excepted to the ruling of the 


court, end tendered his several bills of exceptions, which were signed, 


sealed, enrolled, and ordered to be made a part of the record in this 
ease; which bills of exceptions are in the words and figures follow- 


ne. to WIL: 
First Bill of Lceptions. 


Be it remembered that on the trial of this case the Commonwealth 
ntroduced as the first witness to sustain the allegations of the in- 
tment one C. D. Cornus, who testified as follows: 


1S [ am the registrar and one of the judges of election for the 
third ward voting precinct of the city of Manchester, and as 

ich was present at said voting precinct in this city in the discharge 
my official duties on the 6th day of November, 1888, the day of 
just general election held for presidential electors and represent- 

ves to the Congress of the United States from the third congres- 
nal districtof Virginia. We had at the polls on that day two 
ballot-boxes ; one for the reception of ballots for the officers named 
above, viz., presidential electors and representative to Congress; the 
, the reception of ballots on the question of ealling a State 
nstitutional convention. I knowthe prisoner, CharlesGreen. He 
came to th mse third ward voting precinct on the said day of elec- 


tion and offered to vote. His vote was challenged by one Mr. George 
| iy on this canned that he (said Green) had been convicted of petit 
ireeny. ‘he prisoner denied the charge, and insisted on his right 


to vote. I then explained to him the qualifications of an elector, 


os 


~», 


H. FITZGERALD, SERGEANT, &¢C., VS. CHARLES GREEN. 7 


~ and, among other things, told him that if he had been convicted of 


petit larceny he was not entitled to vote. He still insisting on his 

right to vote and the challenge not being withdrawn, I thereupon 

administered to him the oath provided by law in such eases, and 

received from him his ballot. He voted for presidential electors 
and representative to Congress, and his ballot was deposited 

14 in the box provided and kept for the reception of such 
ballots. 


A book was here handed the witness by the attorney for the Com- 
monwealth, which witness identified as the poll-book of the said 
third ward voting precinct of this city, kept at said election of No- 
vember 6th, 1888, and it was thereupon given in evidence to the 
jury. The name of Charles Green appeared as one of the voters on 
said list and book, and the witness testified that the said Charles 
Green there named and set dewn was the prisoner. 


GEORGE B. Evy, the next witness witness for the Commonwealth, tes- 
tified that he was a qualified elector of the third ward voting precinet 
of the city of Manchester, and was such on the 6th day of November, 
1888, the day of the last general election; that on this day he was 
present at said precinct, in said city, as a challenger; that Charles 
Green, the prisoner, on that day came up to said precinct and offered 
to vote; that witness had in his possession a list of convictions for 
petit larceny taken from the records of the mayor’s court of said city, 
and, observing upon it the name of Charles Green, challenged the 
vote of the prisoner when it was offered, and assigned as the ground 
of his challenge the fact that his (prisoner’s) hame appeared as having 
been convicted of petit larceny. The prisoner then declared that 
he was not the man, and said he had never been convicted of petit 
larceny, and insisted upon his right to vote. He was thereupon 

sworn by Mr. Corbus, one of the Judges of election, and voted. 
15 Shortly afterwards and before he left the polls he was arrested 
by Jas. A. Lipscomb, chief of police. 


SIMUEL LoGaN, the next witness for the Commonwealth, testified 
that he was present as one of the judges of the election of the third 
ward voting precinct on the 6th day of November, 1888, and saw 
the prisoner when he voted. Witness heard his (prisoner’s) vote 
challenged on the ground that he (prisoner) had been convicted of 
petit larceny and heard and heard the prisoner deny the charge. 
Saw his vote received and deposited. 


JAMES A. Lipscoms, the next witness for the Commonwealth, tes- 
tified that he was chief of police of city of Manchester and was such 
on the 6th day of November, 1888; that he made the arrest in this 
case; that witness came up to the third ward voting precinet on 
the 6th day of November, 1888, while the election was progressing ; 
that he saw the prisoner, Charles Green, standing there, and, been 
[being] aware of the fact that he had been convicted of petit lar- 
ceny, went up to the polls and asked if Charles Green had voted, 
and being informed that he had, went up to said Green and asked 
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him the same question, and, prisoner admitting that he had voted, 
witness thereupon asked said prisoner if he had forgotten the fact 
that he had been convicted of petit larceny. Prisoner replied, “ I'll 

declare I had forgotten that.” Witness then took said Green 
16 into custody. Witness further testified that in November, 

1883, he had acted as clerk of the mayor’s or justice’s court 
of the city of Manchester. Thereupon the attorney for the Com- 
monwealth handed to the witness the following paper: 


City oF MANCHESTER, Jo wit: 
To all or any one of the police officers of the city of Manchester: 

Whereas R. P. Smith has this day made complaint and informa- 
tion on oath before me, Jno. E. Taylor, mayor of said city, that on 
the 10th day of November, 1885, at said city, Charles Green did un- 
lawfully take, steal, and carry away from C. T. Davis & Co. one lot 
of wood to the value of 25c., the property of said Davis & Co., against 
the form of a statute made and provided for im such cases: These 
are, therefore, in the name of the Commonwealth of Virginia, to 
command you forthwith to apprehend and bring before me or some 
other justice of the peace of said city the body of the said Charles 
Green. to answer the said complaint and to be further dealt with 
according to law; and, moreover, upon the arrest of the said Charles 
Green by virtue of this warrant I command you, in the name of the 
Commonwealth of Virginia, to summon C. 'T. Davis to appear at the 
mayor's court as witness, to testify in behalf of the Commonwealth 
against the said Charles Green, on the 12th day of November—that 
is to say, on the next day following the day of arrest—and have then 

there this warrant, with vour return thereon. 
17 Given under my hand and seal this 10th day of November, 
1885 
JNO. E. TAYLOR, Mayor. [sEat.] 


Endorsement on back of warrant: 


CoMMONWEALTH ) 
ns. ( Warrant. 


(HHARLES GREEN. 


Executed by arresting the within-named Charles Green. this 12th 
day of November, 1883, and by summoning the within-named wit- 


Ti¢ ~~ — 
; 


R. P. SMITH, 
Police No. 2. 


Police court, 12th day of November, 1883. 


Ciry or MANCHESTER, Jo wit: 


The accused found guilty and ordered to jail for ten days. 
JNO. E. TAYLOR, Mayor. [seat.] 


t 
’ 


rT Cc ~ 


| 


Kee 


Ww 
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And asked the witness to take it and examine it; whereupon the pris- 
oner, by his counsel, objected to the introduction of said paper in evi- 
dence and to all questions asked the witness in reference to it; in an- 
swer to which objection the attorney for the Commonwealth stated he 
merely handed the paper to the witness for purposes of identifica- 
tion and did not propose to offer it in evidence before the jury unless 
and until it was fully identified and its genuineness established. 
The court thereupon, without at that time passing upon the ques- 
tion of the admissibility of the paper in evidence, overruled the 
objection of the prisoner’s counsel to permitting the witness to 
answer any question in reference thereto; and the witness 
18 thereupon, in reply to questions propounded by the attorney 
for the Commonwealth (to each of which questions as asked 
the prisoner by his counsel objected), testified that he recognized and 
identified the paper, and that the body of it was in his own hand- 
writing,.and that the signatures “ Jno. K. Taylor, mayor,” appended 
to said warrant and to the judgment endorsed upon the back thereof, 
were both genuine and in the handwriting of John E. Taylor, who, 
at the time mentioned in said warrant and on the 12th day of No- 
vember, 1883, was mayor of the city of Manchester; that witness 
was present in said mayor’s or justice’s court when the said warrant 
was tried and the said judgment rendered, and that the Charles 
Green therein named was the prisoner at the bar and none other; 
thereupon the attorney for the Commonwealth offered the said paper 
in evidence to the jury, but to the admission of the said paper in 
evidence before the jury and for all other purposes whatever, as well 
as to all the testimony of the said witness in reference to the identity 
and genuineness thereof, the prisoner, by his counsel, objected and 
moved the court to exclude the same; but the court overruled the 
objection of the prisoner and suffered the said paper to go to the 
jury in evidence, stating to the counsel for the prisoner as it did so 
(the jury being present at the time in the court-room) that it would 
permit the said paper to go to the jury as evidence of a conviction of 
petit larceny, as well as the testimony aforesaid in reference to 
19 the identity and genuineness thereof; to which ruling of the 
court in admitting the said evidence the prisoner, by his 
counsel, then and there excepted and tendered this his bill of ex- 
ceptions and prayed the court to sign, seal, and make the same ¢ 
part of the record of his trial, which is accordingly done; and, as 
pertinent, the court doth further certify that another witness, H. 
Fitzgerald, was introduced for the Commonwealth, who testified that 
he was sergeant of the city of Manchester in November, 1883; that 
he knew the prisoner, Charles Green ; that he received him into his 
custody in November, 1853, under and by virtue of the conviction 
set forth in the warrant mentioned and set forth above, and that said 
prisoner served out his sentence of ten days’ confinement in said 
judgment imposed, and was thereafter duly discharged by him from 
custody. 
And the court doth certify that the evidence embodied in this bill 
of exceptions was all the evidence produced on said trial. 
| JOHN H. INGRAM. [seEaz.] 


2—1550 
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Second Bill of Exceptions. 


Be it remembered that on the trial of this case, after all the evi- 
dence had been introduced before the jury, as set out in the Ist bill 
of exception- of the accused, the case had been argued by counsel, 
and the jury had returned their verdict, in the following words and 
nigures, to wit: 


“ We, the jury, find the prisoner guilty, and assess his pun- 
20 ishment at confinement in the city jail for five months and a 
fine of five dollars.” 


“A. C. HARDING, Foreman.” 


The accused, by counsel, moved the court to set aside the verdict 
as contrary to the law and evidence and grant him a new trial; 
which motion the court overruled; to which action and ruling of the 
court the accused, by counsel, excepts and prays that this his bill of 
exceptions may be signed, sealed, and rade part of the record, 
which is accordingly done; and the court certifies that, all the evi- 
dence introduced before the jury having been set out in ist bill of 
exceptions, the same is referred to and made a part of this bill of 
exceptions. 


JOHN H. INGRAM. [seEAt.] 


Third Bill of Exceptions. 


Be it remembered that on the trial of the case, after the court had 
overruled the motion of the accused to set aside the verdict of jury 
end grant him a new trial, as is set forth in the 2nd bill of excep- 
tions and is referred to and made a part of this bill of exceptions, 
the accused, by counsel, moved the court in arrest of judgment for 
errors appearing on the face of the record; but the court overruled 
said motion; to which action and ruling of the court the accused, 
by counsel, excepts and prays that this his bill of exceptions may be 
signed, sealed, and enrolled by the court, which is accordingly done. 


JOHN H. INGRAM. [seat] 
Fourth Bill of Exceptions. 
21 Be it remembered that on the trial of this case, after all 


the evidence had been introduced before the jury, as set out 
in the first bill of exceptions of the accused, the court had overruled 
the motion of the accused to set aside the verdict of the jury and 


grant him a new trial, as set-out in the 2nd bill of exceptions taken 
by the accused, and had also overruled the motion of the accused 


in arrest of judgment, as set out in the 5rd bill of exceptions of the 
accused, and was about to enter up judgment against the accused, 
the accused moved the court to grant him bail; which motion the 
court also overruled; to which action of the court the accused, by 
counsel, excepts and prays that his bill of exceptions may be signed, 
seaied, and made part of the record, which is accordingly done; 


ba 
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and the court certifies that all the evidence introduced before the 
jury and exceptions taken by the accused to the introduction thereof 
and all the rulings of the court on the trial of this case are set out 
in the Ist, 2nd, and 3rd bills of exceptions of the accused and are 
referred to and made a part of this bill of exceptions. 


JOHN H. INGRAM. [seat] 


A transcript from the record. 
Teste : H. E. Du VAL, Clerk. 


And now, at this day, to wit,ata circuit court of the United States 

for the eastern district of Virginia, held at Richmond, in said 

22 district, on the 9th day of March, A. D. 1889, the following 
order was entered in the above-entitled cause, to wit: 


In the Circuit Court of the United States for the Eastern District of 
Virginia. 
Ex Parte: CHARLES GREEN. 


Upon reading the petition of the petitioner, Charles Green, and 
the return of H. Fitzgerald, sergeant of the city of Manchester, Vir- 
ginia, to the writ of habeas corpus awarded herein, and the transcript 
of the record of tlhe proceedings in the hustings or corporation court 
of Manchester, filed by the said sergeant as a part of his return, tie 
court, upon consideration thereof, and of the arguments of counsel 
for the petitioner, and of the attorney general of Virginia, and the 
attorney for the Commonwealth for the said city of Manchester, in 
behalf of the said sergeant, is of the opinion, and doth so declare and 
order, that the United States courts for this district have sole and 
exclusive jurisdiction to hear and determine the matters and things 
alleged in the bill of indictment feund in the said hustings court of 
Manchester, upon the ground that the acts of Congress in such case 
made and provided (section- 5511 and 5514, Rev. Stat. U. 5.) have 
defined the offense charged in the said indictment and prescribed 

the penalty therefor, and that the United States courts have 
293 sole and exclusive jurisdiction thereof, and that the said 

hustings or corporation court of Manchester had no jurisdic- 
tion of the matters and things charged in the said indictment 
against the said Charles Green. 

And the court doth therefore adjudge and order that the said 
Charles Green is detained in custody by the said H. Fitzgerald, ser- 
geant of the city of Manchester, in violation of the laws of the United 
States, and doth order that the said Charles Green be discharged 
from the custody aforesaid. 

Whereupon the said H. Fitzgerald, sergeant as aforesaid, in open 
court prayed an appeal to the Supreme Court of the United States 
from the judgment of the court discharging the said Charles Green 
from his custody, which appeal the court doth allow upon the ex- 
ecution of bond, payable to the United States of America, in the 
penalty of two hundred dollars ($200), conditioned for the payment 
of all costs that may become due to the officers of the Supreme 
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C _ of the United States or be occasioned by this appeal ; and the 
said H. Fit tzge rald having te —— a bond, executed and conditioned 
according to law, with ‘i Ayers as surety, the same is approved 
and accepted. It is there raweh ordered, pursuant to section 765 of the 
Revised Statutes and rule 34 of the Supreme Court of the United 
States, that the said Charles Green be enlarged upon recognizance, 
th surety in the penalty of two hundred and fifty ($250) dol- 
lars, for his appearance to answer the judgme nt of the Su- 
24 preme Court of the United States upon this appeal or the 
udgment of this court made under the mandate of the Su- 
preme Court of the United States in the matter of this appeal. 


RO. W. HUGHES, Judge. 


Whereupon the petitioner, the said Charles Green, entered into a 
recognizance in the sum of two hundred and fifty ($250.00) doliars, 
with Simeon Logan as surety, which recognizance was approved by 
the court, conditioned for his appearance to answer the judgment of 

e Supreme Court of the United States upon this appeal or the 
lgment of this court upon the mandate of the Supreme Court in 


‘ z 
me 


the matter of this appeal. 
The appeal bond required by the foregoing order is in the words 
and figures following, to wit: 


Appeal Bond. 
Cireuit Court of the United States of America, Eastern District of 
Virginia. 
ka Parte: CHARLES GREEN. 


Know all men by these presents that we, H. Fitzgerald and R. A. 
\vers, are held and firmly bound unto the United States of 
5 \merica in the sum of two hundred dollars, to be paid to the 
United States of America; to which payment, well and truly 
be made, we bind ourselves and each of us, jointly and severally, 
d our and each of our heirs, executors, and administrators, firmly 
yy these presents 
aled with our seals and dated this 9th day of March, A. D. 1889. 


Whereas the above-bound H. Fitzgerald, sergeant of the city of 


\i hester, hath prosecuted an appeal to the Supreme Court of the 
i"nited States to reverse the judgment of the circuit court‘of the 


nited States for the « astern district of Virginia, discharging Charles 
Green from the custo the said H. Fitzgerald, serge ant, rendered 
ypon the hearing ax writ of habeas corpus: Now, therefore, the con- 
lition of this obligation is such that if the above-bound H. Iitzger- 
id shall prosecute his said appeal to effect and answer all damages 
nd costs if he shall fail to nake good his appeal, then this obliga- 
tion shall be void; otherwise to remain in full force and virtue. 
H. FITZGERALD. [seat] 
R. A. AYERS. | SEAL. | 
\ pproved 


RO. W. HUGHES, Judge. 


— H. FITZGERALD, SERGEANT, &¢., VS. CHARLES GREEN. 13 


26 Unirep STATES OF AMERICA, To wit: 


The President of the United States to the judges of the circuit court 
of the United States for the eastern district of Virginia, Greeting: 


3ecause in the record and proceedings and also in the rendition ot 
the judgment of a plea which is in the said court, before you, between 
itis H. Fitzgerald,sergeant of the city of Manchester, Virginia,and Charles 
‘ Green, a manifest error hath happened, to the great damaye of the 
said H. Fitzgerald, as by complaint appears, he [we], being will- 
ing that the error, if any hath been, should be duly corrected and 
full and speedy justice done to the parties aforesaid in this behalf, 
do command you, if judgment be therein given, that then, under 
your seal, distinctly and openly, you send the record and _ pro- 
ceedings aforesaid, with all things concerning the same, to the Su- 
preme Court of the United States, in the District of Columbia, to- 
gether with this writ, so that you may have the same at Washington, 
in the said District, on the second Monday of October next, in the 
said Supreme Court to be then and there held, that, the record and 
proceedings aforesaid being inspected, the said Supreme Court may 
‘ause further to be done therein to correct that error what of right 
and according to the laws and customs of the United States should 
be done. 

Witness the Honorable Melville W. Fuller, Chief Justice of the 
Supreme Court of the United States, this 9th day of March, in the 
year of our Lord one thousand eight hundred and eighty-nine. 

, [Seal United States Circuit Court, Eastern District of Virginia. ] 
: M. F. PLEASANTS, 
f Clerk of the Circuit Court of the United States for the 


— 


> 


Sed 


Eastern District of Virginia. 


| 27 UNITED STATES OF AMERICA, ; 
” 7 . ve - . P a Xe = 
Eastern District of Virginia, | 


- 


Ex Parte: CHARLES GREEN on Petition for Writ of Habeas Corpus. 


| I, M. F. Pleasants, clerk of the circuit court of the United States 

for the eastern district of Virginia, hereby certify that the foregoing 

isa trueand complete transcript of the record and proceedings in the 
above-entitled cause, as the same remains on 
file in my office. 

Seal United States In testimony whereof I have hereunto set my 
Cireuit Court, hand and affixed the seal of said court, at Rich- 
Eastern District mond, in said district, this 14th day of March, 
of Virginia. A. D. 1889. 


M. F. PLEASANTS, 
Clerk U. S. Circuit Court, Eastern District of Virginia. 


Endorsed on cover: E. Virginia C. C. U.S. No. 15380.  H. 
Fitzgerald, sergeant of the city of Manchester, appellant, vs. Charles 
Green. Filed March 26, 1889. 
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Sunreme Court of the United States, 


No. 1117. 
H. FITZGERALD, Sergeant of the city of Manchester, appellant, 


VS. 
1 CHARLES GREEN. 
‘ No. 1118. . 
Z . L. THOMAS, Police Sergeant of ds ‘ity of Ric ‘-hmond, appellant, 


VS. 
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| i Appeals trom the Circuit court of the United States for the Eastern 
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apreme Court of the United States. 


No. 1117. 
H. FITZGERALD, Sergeant of the city of Manchester, appellant, 
VS. 


CHARLES GREEN. 
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No. 1118. | 
W. L. THOMAS, Police Sergeant of the city of Richmond, appellant, 


“ 


VS. 


+ Wren, de A CLy 
Appeals trom the Circuit court of the United States for the Kestern 
District of Virginia. 


eco temget 


BRIEF OF R. A, AYERS, ATTORNEY-GENERAL OF VIRGINIA, FOR 
APPELLANTS. 


STATEMENT. 


core 


These cases, whilst differing in some respects, really involve but one 
question. In the first recited case, Charles Green was indicted in 
the hustings court of the city of Manchester on the 5th day of Feb- 
ruary, 1889, for illegally voting at an election held for electors for 
President and Vice-President, and for a Representative to the Con- 
gress of the United States from the third congressional district of 
Virginia, on the 6th day of November, 1888, being disqualified by a 
previous conviction for petit larceny. At the January term of said 
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istinegs court, Green was tried, convicted and sentenced to five 
ths imprisonment in jail and to pay a tine of five dollars. The 
id Green being confined in jail pursuant to the said judgment, 
lout a writ of habeas corpus from the circuit court of the United 
“tates tor the eastern district of Virginia. 

Upon the hearing of the writ the court held that “the United 
States courts for this district have sole and exclusive jurisdiction to 
hear and determine the matters.and things alleged in the bill of in- 
dictment found insaid hustings court of Manchester, upon the ground 
that the acts of congress in such case made and provided (sections 
5511 and 5514, Revised Statutes of the United States), have defined 
the offense charged in said indictment, and prescribed the penalty 
therefor, and that the said hustings court of Manchester had no 
jurisdiction of the matters and things charged in said indictment 
against the said Charles Green,” and discharged him from the cus- 

dy of the appellant. From this judgment an appeal to this court 
was prayed for and granted. 

In the second recited case, Wilson Loney was arrested by the 
appellant, police sergeant of the city of Richmond, upon a warrant 
issued by a justice of the peace of the city. of Richmond, upon a 
charge of wilful perjury, committed in his testimony given before a 
notary public of the said city, in the matter of contest between 
George D. Wise and Edmund Waddill for a seat in the fifty-first 
congress. Whilst so under arrest and in the custody of said police 
sergeant, the said Lonev sued out a writ of habeas corpus from the 
cirenit court of the United States for the eastern district of Vir- 
vinia, and upon the hearing the court held that the courts of the 
[United States have exclusive cognizance of the offense and discharged 
him from the custody of the sergeant, from which judgment an 
appeal was granted here. 

The question is sharp and distinct, and involves a proper con- 
struction of sections 711 and 5328 of the Revised Statutes of the 
United States. 

The learned circuit judge assumes that the witness Loney com- 
mitted no offence against the laws of Virginia, because the oath 
was administered in a contest for a seat in the House of Representa- 
tives of the United States, authorized by congress. 

The statute of Virginia under which Loney was arrested is as fol- 


lows: 
“If any person, to whom an oath is lawfully administered on 


3 


any occasion, wilfully swear falsely on such occasion touching any 
material matter or thing, or if a person falsely make oath that any 
other person is twenty-one years of age, in order to obtain a mar- 
riage license for such other person, he shall be deemed guilty of per- 
jury.” [Code of Virginia, 1887, section 3741. |] 

This statute is very broad and covers every conceivable case. The 
notary public, before whom the oath was taken, did not derive his 
authority to administer the oath under any act of congress, and he 
was in no sense a federal ofticer. His authority to administer the 
oath and to take and certify depositions, was conferred by State 
authority. He holds his commission at the hands of the executive 
of the State of Virginia, and is alone amenable to the laws of Vir- 
ginia for the manner in which he discharges his duties. 

Section 923 of the Code of, Virginia authorizes the governor to 
appoint notaries within the State of Virginia. Section 173 of the 
Code of Virginia authorizes notaries to administer any oath which 
is not of such a nature that it must be made in court. Section 3352 
ot the Code of Virginia authorizes notaries to compel the attendance 
of witnesses. Section 3356 of the Code of Virginia authorizes any 
person before whom a witness is to be examined, to administer an 
oath to such witnesses. Section 110 of the Revised Statutes of the 
United States authorizes depositions in contested election cases to 
be taken before a notary public it is true, but the act does not con- 
fer the authority upon the officer to administer the oath. The depo- 
sitions are to be taken before a notary, because he is an official 
authorized to administer oaths. The United States statutes does 
not attempt to authorize him to administer oaths, but he is selected 
because he is an officer so authorized. Section 113 Revised Statutes 
among other things authorizes the contestants, by consent, to take 
depositions before any officer or officers authorized to take deposi- 
tions in common Jaw or civil actions or in chancery by either.the 
laws of the United States or of the State in which the same may be 
taken, and to waive proof of the official character of such officer or 
officers. 

In no sense, therefore, can it be said that the laws of the United 
States authorizes the oath to be administered by the State officer ; 
on the contrary, care is taken to have the deposition taken before 
an officer who has been authorized to administer an oath. But grant- 
ing, for the sake of argument, that section 5392 of the Revised 
Statutes of the United States includes cases where a false oath is 
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s of Congress. does this prohibit the State from mak- 
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The prohibition alluded to as contained in the 
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as se articles, were not designed as limits upon the 
State governments in reference to their own citizens. They are 
~* ively restrictions upon ft dera| power, intended to prevent inter- 


rence with the rights of the States, and of their citizens. 


Such has been the interpretation given to those amendments by 
this rt in the case of Barron rs. The Mayor and City Council of 
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Baltimore, (7 Peters, 243); and such, indeed, is the only rational and 
intelligible interpretation which those amendments can bear, since 
itis neither probable nor eredible that the States should have 
anxiously insisted to ingraft upon the federal constitution restric- 
tions upon their own authority—restrictions which some of the States 
regarded as the sine que non of its adoption by them. It is almost 
certain that in the benignant spirit in which the institutions both of 
the State and federal systems are administered, an offender who 
should have suftered the penalties denounced by the one would not 
be subjected a second time to punishment by the other for acts essen- 
tially the same, unless, indeed, this might occur in instances of pecu- 
liar enormity, or where the public safety demanded extraordinary rig- 
or. But wereacontrary course of policy and action, either probable or 
usual, this would by no means justify the conclusion that offenses 
falling within the competency of different authorities to restrain or 
punish them would not properly be subjected to the consequences 
which those authorities might ordain and affix to their perpetration. 
The particular offense described in the statute of Ohio, and charged 
in the indictment against the plaintiff in error, is deemed by this 
court to be clearly within the rightful power and jurisdiction of the 
State.” 

In the case of United States vs. Marigold, 9th Howard, 560, the 
court reviewing the case of Fox vs. Ohio, said: ‘* With the view of 
avoiding conflict between the State and federal jurisdictions, this 
court in the case of Fox vs. The State of Ohio have taken care to 
point out, that the same act might, as to its character and tendencies, 
and the consequences it involved, constitute and offense against both 
the State and federal governments, and might draw to its commission 
the penalties denounced by either, as appropriate to its character in 
reference to eath. We think this distinction sound, as we hold to 
be the entire doctrines laid down in the case above mentioned, and 
regard them as being in no wise in conflict with the conclusions 
adopted in the present case.” 

In the case of Moore vs. Illinois, (14 Howard, 18) the prisoner had 
been convicted of harboring and secreting a negro slave under the 
State statute, and the case was brought to this court by a writ of 
error upon the contention that the State statute was void, in that it 
undertook to prescribe a punishment for an offense which, under the 
constitution and acts of congress was exclusively cognizable in the 
courts of the United States. The court in its opinion said: ‘* It has 
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United States, for which the perpetrator is lable to punishment; 
and the same act may be also a gross breach of the peace of the 
State, a riot, assault or murder, and subject the same person to a 
punishment, under the State laws, for a misdemeanor or felony. 
That either or both may (if they see fit,) punish an offender, cannot 
he doubted. Yet it cannot. be truly averred that the oftender has 
been twice puuished for the same offense; but only that by one act 
he has committed two offenses, for each of which he is justly punish- 
able. Ile could not plead the punishment by one in bar to a con- 
viction by the other; consequently, this court has decided, in the case 
of Fox vs. The State of Ohio, 5 How., 432, that a State may punish 
the oftense of uttering or passing false coin, as a cheat or fraud, 
practiced on its citizens; and in the case of the United States vs. Mari- 
gold, 9 How., 560, that Congress, in the proper exercise of its author- 
ity, may punish the same act as an offense against the United States.” 

In the case of Coleman vs. Tennessee, 7th Otto. 509, the court in 
reversing the judgmentof the supreme court of T’ennessee, affirming 
a judgment of the lower court convicting the prisoner of murder in 
the first degree, against his plea that he had been tried by a military 
court martial for the same offense and convicted, which conviction 
had never been reversed, said: “In thus holding, we do not call in 
question the correctness of the general doctrine ascerted by the 
supreme court of Tennessee; that the sume act may, in some in- 
stauces, be an offense against two governments, and that the trans- 
gressor may be held liable to punishment by both when the punish- 
ment is of such a character that it can be twice inflicted, or by 
either of the two governments if the punishment, from its nature, 
can be only once suffered. It may well be that the satisfaction which 
the transgressor makes for the violated law of the United States is no 
atonement for the violated law of Tennessee. But here there is no 
case presented for the application of the doctrine.”’ 

‘Offenses which are directed against the sovereignty of a State, 
or which directly affect the State or its population, are punishable 
in such State, notwithstanding the fact that such oftenses are also 
directed against the sovereignty of the federal government, unless 
the constitution gives the federal government exclusive jurisdiction 
over the offense; and even where the federal courts have exclusive 
jurisdiction of one aspect of an offense, this does not prevent a State 
court trom prosecuting another aspect of the same offense.”” Whar- 
ton’s Crim. Law, 9th edition, section 265. 
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the dignity of the State. If it is to be optional with the prosecuting 
officers of the general government whether perjury in the state court 
is to be punished, we have the extraordinary spectacle of a State 
unable to punish an offense committed in its own courts. It would 
certainly seem almost as proper that the State courts shoa'd have 
power to punish a witness who has testified falsely before them ina 
naturalization case, as they should have the power to punish con- 
tempt of court committed during the pendency of such a case.” 
(See also 116 Mass., page 1.) 

Charles Green was indicted for a violation of the election jaws of 
the State of Virginia, in illegally voting at an election held both for 
a Representative in Congress and for electors for President and Vice- 
President. In any view of the case, the State courts had jurisdic- 
tion to punish for this offense, as the laws of congress make no pro- 
vision for the punishment of illegal voting at an election held for 
electors. 

The reasoning of the court in the case of In re Coy, 127, U.S., 
731, should be conclusive of that question. In that case the offense 
charged was conspiracy to induce the officers of an election held for 
a Representative in Congress, and for various State officers, to violate 
their duty. The jurisdiction of the federal court was sustained 
because, notwithstanding the fac that various State officers were 
voted for, the election of a Representative in Congress brought ihe 
conspiracy within the provisions of section 5511 Revised Statutes. 
Here the offense charged embraces the illegal voting for electors for 
President and Vice-President, which is to that extent an offense 
exclusively cognizable in the State courts, and comes within the 
definition frequently referred to, that where the offense charged is 
not the same, although the evidence to sustain it is the same, the 
jurisdiction is not ousted. The State court clearly had jurisdiction 
to punish for the illegal vote cast for electors for President and 
Vice-President, and the description of the election as being for 
a Representative in Congress as well as for such electors, did 
not aftect the jurisdiction, even if it be conceded that the juris- 
diction to punish for illegal voting fora Representative in Congress 
is exclusive in the federal court. In numerous tastances the same 
act is an offense both under the Crimes Act of congress and under 
State statutes. Retailing ardent spirits without a license is an 
offense against the revenue laws of the United States, and the same 


act isan offense under State laws. The same applies to wholesale 
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rive effect to section 5328 of the Revised Statutes 
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R. A. AYERS, 


Attorney-General of Virginia. 


IN THE 


Nupreme Court of the United States, 


IH. FITZGERALD, Sergeant of the city of Manchester, ( 
VS. ‘ No.. 1530. 
CHARLES GREEN. j 


Zo the honorable Chief Justice and Associate Justices 
of the Supreme court of the United States : 

The appellant iv the above styled cause moves the court to advance 
the same, and hear it out of its order on the docket, for the follow- 
Ing reasons: 

The case is of great importance in the administration of the erimi- 
nal laws of the commonwealth of Virginia. 

The appellee was indicted for a violation of the election laws, by 
legally voting at the election held in November, 1888, for mem- 
bers of the ILlouse of Representatives, and electors for President and 
Vice-President. He was tred and convicted of the offence, and 
sentenced to be confined in jail. Whilst so held for punishment a 
writ of habeas corpus was sued out from the cireuit court of the 
United States for the Eastern District of Virginia, and upon the 
hearing the appellee was discharged, the court holding that the fact 
that a member of the House of Representatives of the United States 
was voted for at the election, gave the Federal court exclusive juris- 
diction, and that the conviction was illegal. 

There are a number of cases, the prosecution of which depend 
upon the principles involved in this appeal, and it is of the utmost 
importance to the State that the questions involved shall be speedily 
adjudicated oy this court. 

The State of Virginia, therefore, through her representative, 
prays the court to advance the appeal, and hear it out of its order 
upon the docket. 


R. A. AYERS, 
Attorney-General of the State of Virginia, for Appellant. 
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CARL POHL ET AL. VS. THE ANCHOR BREWING CO. 


Cireuit Court of the United States, Southern District of New 
York. 


CARL Pout and CHARLES ZOLLER 
against In Equity. 
Ture ANCHOR BREWING COMPANY. 


To the honorable the judges of the circuit court of the United States 
in and for the southern district of New York: 

Carl Pohl, a citizen of Dresden, in the Empire of Germany, and 
Charles Zoller, a citizen of the State of New York, residing within 
the southern district of New York, bring this bill against the Anchor 
Brewing Company, a corporation organized under and pursuant to 
the laws of the State of New York and doing business within the 
jurisdiction of this court; and thereupon your orators complain 
and say: 

I. That on and before the eighteenth day of March, 1879, your 
orator, Carl Pohl, was the true, original, and first inventor or dis- 
coverer of a certain new and useful improvement in barrel and 
cask scrubbing machines, not known or used by others before his 
invention or discovery thereof and not at the time of his applica- 
tion for letters patent of the United States therefor in public use or 
on sale with his consent or allowance,and said Carl Pohl, so being the 
inventor of said improvement, made application to the proper De- 

partment of the Government of the United States for letters 
2 patent therefor, in accordance with the then existing laws of 

Congress, and, having duly complied in all respects with the 
conditions and requirements of said laws, on the eighteenth day of 
March, 1879, letters patent of the United States numbered 215,447, 
signed, sealed, and executed in due form of law, for his invention or 
discovery were issued to him, whereby there was secured to him, his 
heirs, executors, and assigns, the full and exclusive right of making, 
using, and vending to others to be used the said improvement, a 
copy of said letters patent being hereto annexed and marke: Exhibit 
A and is made a part of this bill of complaint. 

II. That it appears that the said letters patent of the United States 
was “subject to the limitation prescribed by section 4887 of the Re- 
vised Statutes by reason of German patent dated September 6th, 
1877, and French patent dated September 5d, 1877,” copies of which 
said patents translated into English are hereto annexed and marked 
Exhibits B and C, each of which is limited on its face to a term of 
fifteen years. 

III. That on or about theseventh day of July, 1887, your orator, 
Carl Pohl, by an instrument in writing of that date, granted unto 
your orator, Charles Zoller, of the city of New York, the exclusive 
right to manufacture, make, sell, use, and vend barrel and cask 
scrubbing machines containing the invention described in said let- 
ters patent within the territory of the United States in consideration 
of the payment of certain royalties therein expressed, which said 
instrument was duly recorded in the Patent Office of the United 
1—1269 
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States in Liber Z 36, page 486, of Transfers of Patents, as by said 
instrument or a duly authenticated copy thereof will fully and at 
large appear. 

[\. That said invention has been and is of great practical use 
and benefit to your orators, and that they have applied the said 
improvements to large and extensive use, and that the public and 

the users of said improvements have acknowledged and 

acquiesced in the value of said invention and the aforesaid 

rights of your orators under said letters patent, and that your 
orators have been and, but for the infringement hereinafter com- 
plained of, would still be in the undisturbed possession, use, and 
enjoyment of the exclusive privileges secured by said-letters patent 
and in the receipt of the profits of the same. 

\. That your orators are informed and believe that the defend- 
aut, well knowing all the facts hereinbefore set forth, but contriving 
to injure your orators and to deprive them of the benefits and ad- 
vantages which might and otherwise would accrue to them from the 
said invention and letters prtent, has been and now is wrong- 
fully and wnlawfully using in their business of brewers barrel and 
cask scrubbing machines containing suvstantially the improve- 
ments shown, described, and claimed in said letters patent. 

And your orators charge that the said defendant, without any 
license or authority from either of your orators, against their will, 
in violation of their rights, and without any lawful authoritv what- 
ever, has been and now is using and intend to continue to use bar- 
rel and eask serubbing machines containing substantially the im- 
provements shown, described, and claimed in said letters patent 
nted March 18th, 1879, Ne. 213,447. : 

Vl. And your vrators further show that, notwithstanding the said 
defendant has frequently been requested to desist from trespassing 
upon the exclusive rights granted by said letters patent, it has 
wholly refused so to do, and threatens to continue its unlawful and 
inequitable acts, all of which are contrary to equity and good con- 
science, and have been and are a manifest damage, wrong, and 
jury to your orators. | 
[1 consideration of the premises and forasmuch as your orators 
have adequate relief only in this court, and to the end that the 
fendant may, if it ean, show reason why your orators should not 
have the relief hereby prayed, and that it may make a full 
disclosure and discovery of all the matters aforesaid, and, upon 
oath and according to the best and utmost of its knowledge, 
embrance, information, ard belief, full, true, direct, and perfect 
nswer make to such of the several interrogatories hereinafter num- 
red and set forth as by the note hereunder written it is required 


er—that is to say: 

Whether the said original letters patent No. 215,447 were 

nted and issued to Car] Pohl as hereinabove mentioned. 
Whether the assignment or license thereunder, as_herein- 

ve set forth, was granted to Charles Zoller and was recorded in 

Lnited States Patent Office, as alleged. 

.) Whether the defendant, since the seventh day of July, 1887, 


> 


; 
4 


— 3 


v 
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has made, sold, or used any barrel or keg scrubbing machines, and, 
if so, how many, like or substantially like the scrubbing machines 


described in the letters patent above mentioned. 


(4.) Whether the defendants did not, since July 7th, 1887, pur- 
chase one or more barrel or keg scrubbing machines which have 
since been used in their business for the purpose of scrubbing the 
outside of kegs, and, if so, how many and when and from whom 
purchased. 

(5.) Whether the keg-scrubbing machines so purchased and used 
by the defendants differ in construction or otherwise in any, and, if 
so, In what substantial and material, respect from the keg-scrubbing 
machines described in said letters patent No. 215,447, and describe 
minutely and in detail all such differences. 

(6.) Whether the defendants have net purchased keg-scrubbing 
machines of one Nathan N. Heyman for use, and which have been 
and are now being used to scrub the outside of barrels or kegs, 
and, if so, how many were so purchased and used. 

And now, to the end that the defendant may be compelled to 

account for and pay over the income thus unlawfully de- 
D rived from the violation of the right of your orators above, 

together with the damages the : said complainants have sus- 
tained thereby, and be restrained from any further violation of said 
rights, your orators pray that your honors may grant a writ of in- 
junction during the pendency of this bill and perpetually thereafter 
restraining the defendant, its officers, agents, servants, and workmen, 
from directly or indirectly making, constructing, using, or vending 
or causing to be constructed, used, or vended barrel and cask serub- 
bing machines or other machines containing the improvements, or 
any of them, patented by said letters patent, and from in any way 
infringing said letters patent or any part thereof. 

And your orators pray for such other relief as the equity of the 
case may require and to your honors may seem meet. 

May it please your honors to grant unto your orators not only a 
writ of injunction conformable to the prayer of this bill, but also a 
writ of subpoena of the United States of America directed to said 
The Anchor Brewing Company, and commanding it to appear and 
answer unto this bill of complaint and to abide by and perform 
such order and decree in the premises as to the court shall seem 
meet and be required by the principles of equity and good con- 
science. 

And your orators will ever pray, &e. 

(Norr.)—The defendant is required to answer each of the forego- 
ing interrogatories numbered one to five each, inclusive. 

CARL POHL. 
CHARLES ZOLLER. 
JOSEPH M. DEUEL, 
Solicitor and of sg for Cont} Hainants, 


1] Pine § New York City. 
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EXHIBIT A. 


tes of America to all whom these presents shall come: 


of Dresden, Saxony, ae has presented 
3 9 net ion 
all l new sud: teefal igxprovement in barrel 
y machines, a deseription of which Invention 1s 
specification of which a copy is hereunto annexed 
ereof, and has complied with the various require- 
case made and provided; and 
examination made, the said claimant is ad- 
entitled to a patent under the law: 
hese letters patent are to grant unto the said Carl 
issions, for the term of seventee n years from the 
Mareh, one thousand eight hund red and seventy- 
ht to make. use, and vend the said invention 
States and the Territories thereof, subject to 
ihed DY se iSS7. Rev. Stats.. bv reason of Ger- 
. ot r 6, 1877, and French patent dated Sep- 


ereot I have hereunto set my hand and caused 


tent Office | itiixed, at the city of Washington, 


Mlarch.in the .r of our Lord one thousand 
| seven! ne, and otf the Independence of the 
(merica ilred and third 


3 A. BELL, 


Secretary of the Interior. 


PouL, of Dresden, Saxony, Germany. 
PT i parre dite ( ask Serubbhing Machines. 


ling part of Letters Patent No. 213,447, dated 


4; application filed January 3, 1879; patented in 


er 6, 1577, and in France, September 3, 1877. 


it I, Carl Pohl, of Dresden, in the Kingdom of 
re of Gi rmany, have invented ad new and useful 
hines for serubbing barrels and casks, which 
set forth in the following specification, refer- 

le accompanying drawings, In which— 


llow diagrams marked pp. 7 & 8.) 


praving for the grant of 


de 
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Barrel and Cask Scrubbing Machine. 
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Figure 1 represents a longitudinal vertical section of a machine 
containing my invention. Fig. 2 is a horizontal section in the plane 
of the line x 2  wig.1. Fig. 3 is a vertical cross-section thereof. 

Similar letters indicate corresponding parts. 

My invention relates to machines for scrubbing the outside of 
barrels and other evlindrical vessels; and it consists in certain com- 
binations of the following instrumentalities, namely: a series of 
rollers adapted to support and impart a revolving motion to the 
barrel to be scrubbed; brushes for cleaning the side of the barrel ; 
brushes to clean the ends of the same, and means for supplying the 
brushes with water; a pivoted frame located adjacent to the rollers, 
for receiving the barrel and depositing the same on the rollers, and 
a pivoted frame located between the rollers to remove the barre! 
therefrom, this last-named frame being arranged to actuate the re- 
celv ing-frame, whereby one is enabled to thoroughly scrub or clean 
a barrel on its outer surface with little labor and in a short space of 
time. 

In the drawings, the letter A designates the base part of the ma- 
chine-frame, from which rise-two pairs of standards, B B, which are 
each joined at the top by a cross-head, C, supporting a top frame, D. 
The base-frame A carries pillow-blocks m, forming the bearings for 
two parallel shafts, d d, on which are secured rollers e e. ‘These 
rollers serve to support the barrel to be scrubbed, and their shafts 
dd are arranged to receivea revolving motion, so that a like motion 
can be imparted to the barrel. 

Motion may be given to the roller-shafts dd either by hand or 
power, as may be found most expedient. 

The letters h h designate two brushes, whose function is to clean 
the side of the barrel, and h’ h’ are brushes to clean the opposite ends 
thereof. The brushes hk h are attached to the lower ends of rods 7 i, 
a swivel-joint being, preferably, used for this purpose, so that the 
brushes may accommodate themselves to the shape of the barrel to 
be washed, and said rods slide in the top frame, D, the same being 
connected together by a cross-piece, 7, so that they move in unison, 
The cross-piece 7 rests on the head of a screw, /, which passes through 
a nut, n, confined in the top frame, D, and cross-head C, so that by 
turning this nut the rods i 7 can be raised or lowe red, to adjust the 
brushes h h in the required position relatively to the diameter of te 
barrel. I arrange the cross-piece j to rest loosely on the screw J, s 
that the rods i i and the brushes are susceptible of being raised in- 
dependently of the screw. 

The rods 7 i are hollow, and constitute the means whereby the 
brushes / h are supplied with water; but this can obviously be ac- 
complished in other ways. 

The end brushes, h’ h’, are each secured to a screw, m’, passing 
through a nut, n’, which is confined in a bridge or cross-head, 0, so 
that by turning this nut at either or both ends of the machine either 
or both brushes can be moved horizontally and adjusted in the re- 
quired position relatively to the length of the barrel. 

In order to steady the end brushes, h’ h’, | secure the same to rods 
sliding in the bridge 0, as shown in Fig. 2. 


; iA e Teead-pip 
PNAtes a frame serving to receive the barrel to be 
the same on the rollers ec. and sis a frame for 
m the rollers. The receiving frame rf 1s sit- 
front of the rollers e, and is supported by 
pivoted, while it is provided with inwardly- 
pe “ee Fig. 3.) The barrel-removing frame 
etween the rollers ¢, and is secured to a rock- 
vhich is also secured a handle, g. When the 
1e ; in its normal position it Is beneath the 
r rs and rests on the toes u of the recelv-. 
Fig. 3 
nv machine the barre! to be scrubbed is 
r-frame r, and the barrel-removing frame s is 
position, or, in other words, it is brought in 
f the receiving-frame with sufficient force 
x-frame. whereupon the barrel rolls down on the 
yr motion 1s then imparted to the rollers é, and 
iaving first been properly ad- 
rotated in contact with the brushes, and 
proper state of cleanliness the frame s 
rrel is removed from the rollers and ejected 
down an inclined plane, i”, tO the ground. 
g-frame r is tilted by the action of the barrel- 
t to the position shown in Fig.3. When 
placed thereon, the outer end thereof 
ran levation of the inner end or toes 7. 
ichines have heretofore been constructed for 
nds of vessels in rotation under the action of 
ind that the vessels in some of these ma- 
| to rotate by the rotation of shafts upon and 
which they have been plaeed, and I do not claim, 
nn of sueh a machine or devices. 
new ana at sire to secure by letters patent, is—- 
mn, with the supports for holding the barrel, of 
a rock-shaft beneath said supports, and adapted 
the supports for removing the barrel from the 
ind tor the purpose described. 
n, with the supports for holding the barrel, of 
pivoted beneath the supports and projecting in front 
the barrel and delivering it on the supports, 
an bere ath and by frween the supports, adapted to 
for removing the barrel from the supports after 
ibstantially as and for the purpose described. 
for scrubbing barrels in which are combined the 
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vee up and down between the standards B, and 


‘artical serew-rod, ¢, engaging with a nut, d, so 
1’, are rendered adjustable also in a vertical 


end brushes. ji’ A’. with water con- 


shown of perforated sprinkling-tubes p, which 
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two horizontal side shafts having 


suitable rollers for supporting and rotating the barrel, a vertically- 


adjustable rod provided at its lower end with a swiveled 
ran adjust itself to the curvilinear form of the 


brush, 


whereby 


jointed 


barrel, vertically and laterally adjustable end brushes, and means 


for supplying said brushes with the 


washing-fluid, the whole con- 


- 


structed and arranged to operate substantially as and for the pur- 


pose described. 
4. The 


combination of swiveled and vertically- 


adjustable brushes 


h, for scrubbing the sides of a barrel, laterally and vertically adjust- 


ible brushes /’, arranged opposite each other, 


for scrubbing the ends 


of said barrel, and rotating wheels or rollers for supporting and re- 
volving the barrel while being scrubbed, substantially as described. 

[In testimony whereof I have signed my name to this specification 
in the presence of two subscribing witnesses. 


Witnesses: 
LEON KL EMPERE R. 
ALBERT ZOLLER. 


CARL POHL. 
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Translation from the French. 


Ministry of agriculture and commerce. 


Duration, 15 yeurs. 


No. 120,164. 


Law of July ith, 1844. 


Abstract. 
Art. 32 


Have forfeited their right— 

Ist. The patentee who has not paid his 
annuity before the beginning of each of 
the vears of the duration of his patent. (1.) 

2nd. The patentee who has not put his 
discovery or invention in working order 
in France within a delay of two years 
from the signature of the patent, or who 
had ceased during two years consec nea 


such working, unless in either case he 
duly accounts for the causes of his inac- 
tion. 

ord. The patentee who shall have in- 


troduced in France articles manufactured 
in a fore ‘ign count ‘Vv similar to those g guar- 
anteed by his pate nt. 


Whoever, in signs, advertisements, pros- 
pectuses, posting bills, marks, or stamps, 
takes the qualification as patentee with- 
out being the owner of a patent delivered 
according to law or after the expiration 
of a previous patent, or whoever, being 


invention without 
Grovernment. 


Patent of 
from the 


guaranty 


agriculture and of com- 


meree, 


The minister of 


In view of the law of July 5th, 1844, 

In view of the statement made upon 
September 3rd, 1877, at 3.30 p. m., in the 
general secretary’s office of the prefecture 
of the Department of Seine, stating the 


tiling made by 
POHL 


of an application for a patent of Invention 
for fifteen years for a machine to wash 
casks, decides as follows : 

Article first. 

A patent of invention for fifteen yeurs, 
which began to run from September 5rd, 
1877, for a machine to wash casks, 
livered to Mr. Pohl (Carl), represented by 
Mr. Brandon, at Paris, rue Lafitte No. 1, 
without any previous examination, at his 
own risks and perils, and without guar- 
anty for the reality, the novelty, or the 
merits of the invention, neither for the 
faithfulness or the exactitude of the de- 
scription. 


is de- 


Article second. 


The present decision, which constitutes 
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| limension are to be washed 


which they do about SU rota- 
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vith ikewarin water through a Pipe. 
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bpliete cleansing of the cask 1S obtained 
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iced Into the Machine in pressing 


| | i the machine ts therefore continu- 


Cnsions are lo be washed by this 
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machine, it is necessary that the rollers each time be displaced, which 
is operated by the adjustable bed m and the small wheel p. 

A single workingman is sufficient for the service of the machine, 
and can wash by himself as many casks as five men could do with 
their hands. 

The machine for washing casks may be manufactured in sizes 
corresponding with the manifold purposes to which it is to be ap- 
plied, to wash either depository or transportation casks. 

I claim as being of my invention: 

A machine to wash casks, into which the latter are put in rota- 
tion by means of turning rollers, while they are crushed continuous 
by brushes specially disposed for such purpose and sprinkled with 
lukewarm water in the manner above described. 

Paris, September 3d, 1877. 

For CaRL Pout, by authority : 


(Signed) D. H. BRANDON. 
14 Seen to be annexed to the fifteen-year patent taken on Sep- 


tember 3d, 1877, by Mr. Pohl: 
Paris, December Ist, 1877. 
For the minister and by authority. 
‘The director of domestic commerce. 
Signed, M. A. Dumourier De Fredilly. 
A true copy certified. 
The authorized head clerk, signature illegible. 


it. @1 


EXHIBIT C. 
Translation from the German... 
Patent record No. 975. 


On the basis of the hereto annexed description and drawing— 
A patent was delivered by decision of the Imperial Patent Office to 


CarRL Pout, Architect, at Dresden. 
Law of May 25th, 1877. 
Object of the patent : 
Machine for Washing Casks: 
Beginning of the patent, 6 September, 1877. 
Longest duration of the patent, 12 December, 1891. 

The rights and obligations of the patentee are determined by the 
law of patents of May 25th, 1877 (official journal of the empire, 
Reichsgesetzblatt, for 1877.) 


This certificate is delivered for record of the patent. 
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6 to 8 laborers. Besides, its construction is very simple, so that it 
can be worked without effort by one man. 

U pon the foundation pl ite a to the upr lor hits m m! are attached thi 
axletrees ¢ c!. 

They are provided with the conical wooden rollers € ¢', upon which 
the cask to be washed rolls, as hereinafter described. 

The axletree ¢ bears a tightening and loosening plate while e' is 
shifted by the uprights m'. 

The said uprights m!' are — provided with an indented pole in 
which an indented wheel adapts to the axletree 

The latter is turned by means of the hand wheel p and by the con- 
ical wheel spokes y, according to the needs, so that the two uprights 
shift simultaneously in the same direction. 

The found: ition plate bears on four columns the frame bh. in whieh 
are disposed two brooms, hh. 

The latter are fastened In hi lnges to the Iron pipes i i,so that they 
fit clos ely to the form ol t he *aSKS. 

The said pipes 77 are conducted through corresponding holes als- 
posed therefor in the frame 4 and are bound together by the fram: 
work J, which is provided with a spindle g. By turning the band 
wheel #, provided with a box for the splndis , the brooms fk i may 
be otherwise disposed at will. accoraing to the dimensions 7 thy 
casks. 

Between the front and back rows of two columns two gliding 
pieces, 7 r, are Moving, Which are provided with brooms 
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ome free, and the first one rolls under the 
isk is brought upon the sloping surface 
elit of the lever g, while the levers GG 
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rocess of operation, through pressure from 
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surface J, while by a motion of the 
4 ~ rolling unde r the brushes. 
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r machine for washing casks Is au- 
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?1 Circuit Court of the United States for the Southern District 
of New York. 


CaRL Pout and CHARLES ZOLLER ) | 
ag’ st In Equity. 
‘THe ANCHOR BREWING COMPANY. ( 


The Plea of The Anchor Brewing Company, the Defendant, to the Bill 
of Complaint of Carl Pohl and Charles Zoller, Complainants. 


This defendant, by protestation, not confessing or acknowledging 
all or any of the matters and things in the complainants’ bill men- 
tioned to be true in such manner and form as the same are therein 
and thereby set forth and alleged, doth plead thereto, and for plea 
says that this defendant is informed and verily believes the same 
and charges the facts to be that the said letters patent No. 213,447 
in said bill of complaint set forth were issued to the said complain- 
ant, Carl Pohl, on the 18th day of March, 1879; that the applica- 
tion therefor was filed January 3d, 1879; that at the time of the 
issuing of said letters patent and at the time of his application 
therefor the said complainant, Carl Pohl, was and thenee hither has 
been and now is a citizen of the Empire of Germany; that prior to 
the issuing of said U.S. letters patent No. 215,447 and prior to his 
said application therefor the said, complainant, Carl Pohl, had 
made application for the issue to him of letters patent of the Em- 
pire of Germany for the same alleged invention shown, described, 
and claimed in said U.S. letters patent No. 215,447, and thereafter 
and prior to his said application for said U.S. letters patent and on 
the 6th day of September, 1877, by a decision of the imperial pat- 

ent office of the Empire of Germany, letters patent No. 975 
22 were issued to the said complainant, Carl Pohl, for said 

alleged invention; that said German letters patent were pub- 
lic patents and were for the term of fifteen years, and by the terms 
and provisions thereof the rights and obligations of the said pat- 
entee, the said complainant, Carl Pohl, were determined by the law 
of patents of May 25th, 1877; that under and by the provisions of 
the said law of May 25th, 1877, the said patentee was required to 
pay certain annuities on said letters patent and to work the said 
invention in the Empire of Germany in the manner and for the 
term specified in and by said law, and in default thereof the term 
of the said German letters patent would expire and the rights and 
privileges of the patentee thereunder would become forfeited and 
cease, as by said laws or a duly authenticated copy thereof will 
more fully appear; that the said patentee, the said complainant, 
Carl Pohl, neglected and failed to pay the annuities and neglected 
and failed to work the said invention in the Empire of Germany In 
the manner and time required by said law, whereby and by reason 
whereof and under and in pursuance of the provisions of the said 
law of May 25th, 1877, the said German letters patent No. 975, in 
the year 1880, _zame and were forfeited and the term and time 
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timeof the commencement of this suit, expired and the term thereof 
ended, and at the time of the commencement of this suit the said 
complainants, Carl Pohl and Charles Zoller, had no interest in or 
title to said letters patent and no exclusive or other rights or privi- 
leges thereunder. 

Wherefore and by reason of the premises the said complainants 
have no equitable claim against this defendant, and this court of 
equity has no jurisdiction and ought not to take cognizance of or 
entertain this suit; and this defendant, The Anchor Brewing Com- 
pany, pleads these facts to the whole of said bill, and demands judg- 
ment of this honorable court whether it ought to be compelled to 
make any answer to said bill of complaint, and prays that it be 
hence disinissed with its reasonable costs in this behalf most wrong- 
fully sustained. 

HESS & TOWNSEND, 
Solicitors for Defendants, 206 Broadway, N. Y. City. 


W. J. TOWNSEND, 
Of Counsel for Defendant. . 


UNITED STATES OF AMERICA, F 
y . . e y r > SS Z 
Southern District of New York, 5 


Edward Lauterbach, being duly sworn, deposes and says that he 
is the treasurer of The Anchor Brewing Company, the defendant 
above named; that the defendant is a corporation created by and 
under the laws of the State of New York; that the foregoing ple: 
is true to the knowledge of deponent, except as to the matters therein 
stated to be alleged upon information and _ belief, and as to these 
matters he believes it to be true. 

Deponent further says that the reason why the verification 
25 is not made by the defendant is that it is a corporation, and 
that this deponent is an officer thereof, to wit, treasurer. 


ED. LAUTERBACH. 


Subscribed and sworn to before me this May 4th, 1889. 
| GEORGE W. VULTEE, 
[L. s.] Notary Public (49), City and County of New York. 


I hereby certify that I am counsel for the defendant in the fore- 
going cause, and that, in my opinion, the foregoing plea is well 
founded in point of law and is not interposed for the purpose of 


delay. 
q W. J. TOWNSEND. 


(Endorsed :) U.S. circuit court. Carl Pohl & ano. vs. The An- 
chor Brewing Co., defendants. Plea. Hess & Townsend, sul’rs for 
def ’t. U. S. circuit court. Filed May 6, 1889. John A. Shields, 
clerk. 
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28 United States Circuit Court, Southern District of New York. 


Pout et al. 
Tue AncHoR Brewina Company. } 
WALLACE, J.: 

The bill of complaint alleges infringement by the defendant of let- 
ters patent of the United States dated March 18, 1879, for improve- 
ment in barrel and cask scrubbing machines, granted to Carl Pohl, 
of Dresden, Germany, upon an application filed January 3, 1879, 
“subject to the limitation prescribed in section 4887 of sy Revised 
Statutes by reason of German patent « dated September 6, 1877, and 
French patent dated September 3, 1877.” The defend: ia has inter- 
posed a plea averring in substance that both the German and the 
French patents were issued to Pohl for the same invention described 
in and prior to his application for the United States patent, and 
that the German patent lapsed and the French patent became for- 
feited prior to the commencement of the present suit by reason of 
the failure of the patentee to pay the annuities and work the inven- 
tion as required by the laws of Germany and france in force when 

the foreign patents were granted. The plea alleges that the 
29 original ‘term of each of the foreign patents was for fifteen 

years. The plea has been set down for argument, and the 
question for determination is whether by section 4887, Revised 
Statutes, the United States patent expired when the foreign patent 
having the shortest term terminated by lapse or forfeiture, or 
whether it does not expire until the original term of such foreigu 
patent expires. 

By the section in question the patent in suit is to be limited “to 
expire at the same time with the foreign patent; or, if there be more 
than one, at the same time with the one having the shortest term.” 
“ the decision of ™ Supreme Court in Bate Refrigerating Co. 

. Hammond (129 U. 151) it was generally supposed that the 
sane of expiration of this section was the time of expiration of the 
original term of the foreign patent, and that the duration of the 
United States patent was independent of the contingency that. the 
foreign patent might cease to be an operative grant prior to the term 
specified on its face by the breach of a condition subsequent. This 
was so decided in several adjudged tases. Paillard vw. Bruno (29 
Fed. Rep., 864); Bate Refrigerating *Co. v. Gillett (31 Fed. Rep., 
809); Holmes Electrical Protective Co. v. Metropolitan Burglar 
Alarm Co. (2] Fed. Rep., 4388). These decisions inte rpreted the stat- 
ute upon considerations od public policy and convenience so impera- 

ative that it was thought they c oi not have been disregarded 

OU by C ongress, and emphasized the effect to be given to the word 

“term” as used in the section. It was supposed that when 
Congress referred to the patent having the “ diaate st term” to de- 

fine ‘the time of expiration of the U nited States patent in case there 
should be two-. foreign patents the time of expiration in all cases 
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patent to the original term of the foreign patents. But in th 
absence of any such suggestion and by the extracts which have been 
given it seems plain that the Supreme Court has not acceded to 
the interpretation adopted in the previous adjudications, as well 
those not referred to in the opinion as those that were. The opin 
ion cannot be reconciled with the view that the statute intends that 
the United States patent shall have a fixed term, ascertainable 
when it issues by reference to the term of a foreign patent. It 
does not attach any significance to the word “term” as defining 
the period of duration of the foreign patent or of expiration 
of the United States patent, but treats that period as 
OO one to be ascertained dehors the forelgn patent by evidence 
rn pais and without reference to any supposed inconvenience 
or uncertainty to the public or the patentee which may ensue in 
consequence of their ignorance, whether the patent is or is not in 
life. ‘The statute is capable of the meaning that the exclusive right 
to the invention here is to cease with the exclusive right of the pat- 


entee In any foreign country, or of the meaning that it shall con 


vinue to exist for such period, not exceeding 17 vears, as coincides 
with the shortest term of any foreign patent. The Supreme Court 
seems to have adopted the first of these meanings. This is the view 
of the decision expressed in the recent case of Huber v. N. O. Nelson 
Manufacturing Co. (68 Fed. Rep., 850), and is the construction of 
the statute adopted by the Commissioner of Patents shortly after the 
passage of the act of July 8, 1870, in which the section first appears 
mn Case of Mushet, zZ Om. Dec., LO6. 

The conclusion thus reached is contrary to the Impressions enter- 
tained at the argument of the plea, but a careful reading of the 
Opinion of the Supreme Court constrains the conelusion that the 
pie must be held to be rood 

(endorsed :) United States circuit court, southern dist. of N. Y 
Pohl et a/.v. The Anchor Brewing Co Opinion Wallace. J U.S 
circuit court. Filed Aug. 8, 1889. Jobn A. Shields, clerk 


o At a stated term of the circuit court of the United States of 
America for the soutbern district of New York. in the second 

circuit, held at the post-office building, in the city of New York, on 

the 25th day of September, in the year of our Lord one thousand 

eht huudred and eighty-nine. 

Present: Hon. William P i Wallace, judg 
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in those countries, respectively, and that by the limitations pre- 
scribed in section 4887 of the Revised Statutes of the United States 
the said letters patent of the United States had ceased and de- 


termined, as well — all rights and privileges thereunder. 


That pursuant to the rules of practice the complainants did, on 
May 6th, 1887, set said plea down for argument. 
38 That thereafter and during the April term, 1889, of said 
court this cause came on to be heard on the pleadings as 
aforesaid, and was argued by counsel, and thereafter his honor 
William J. Wallace, circuit judge, before whom the said cause was 
argued, rendered his decision in said cause, wherein he sustained 
said plea and dismissed the said bill of complaint, with costs. 

That thereafter a final decision was entered herein in favor of the 
defendant, dismissing the said bill and awarding costs against the 
complainant. : 

Wherefore this appellant appeals from the whole of said decree 
of said circuit court of the United States, and respectfully prays 
that the decree of said circuit court and the bill, plea, and proceed- 
ings in the said cause may be sent to the Supreme Court of the 
United States without delay, and that the Supreme Court will pro- 
ceed to hear the said cause anew, and that the said decree of the 
circuit court, and every part thereof, may be reversed and a decis- 
ion made sustaining the said bill, and also that defendants may be 
required to account for and pay to a complainant the profits it 
has derived from said infringement, and the damages it has caused 
complainant by reason of said infringement, and also the costs of 
this complainant in this cause and on this appeal, and that the de- 
fendant may be perpetually enjoined and restrained from using said 
invention, and that such other and further decrees may be made as 

to the said Supreme Court may seem just. 
ov Dated this 25th day of Sept., A. D. 1889. 
J. M. DEUEL, 


Solicitor & of Counsel. 


The foregoing appeal allowed Sept. 25th, 1889. 


E. HENRY LACOMBE. 


We hereby consent that the citation on the appeai in this case 
may be signed without requiring the security provided for by stat- 
ute, which security is hereby waived. 

HESS & TOWNSEND, 
Sol’rs for Def ’ts. 


40 sy the Honorable , one of the judges of the circuit 
court of the United States for the southern district of New 

York, to the Anchor Brewing Company : 

Whereas Carl Pohl and Charles Zoller have lately appealed to 
the Supreme Court of the United States from a decree lately ren- 
dered in the circuit court of the United States for the second circuit 
and southern district of New York, made in your favor, in the suit 


THE ANCHOR BREWING CO. 


ind Charles Zoller against The Anchor Brewing 
ecurity required by law having been duly waived : 
e, ti reby cited to appear before the said Supreme 
of Washington, D. C., on the second Monday of 
lo and receive what may appertain to justice to be 


ny hand, at the city of New York, in the second 
f New York, the 25th day of Septem- 
f our Lord one thousand eight hundred and eighty- 


n district o 


KEK. HENRY LACOMBE. 


[". S. eireuit court, southern dist. of N. Y. Carl Pohl 
The Anchor Brewing Company. Petition of appeal, 
of security, and citation. Joseph M. Deuel, attorney 
omplainants, 11 Pine St., New York city. Due service 
| ithin petition of appeal and the citation is hereby 
N. Y., Sept. 26th, 1889. Hess & ‘Townsend, sol’rs_ for 
circuit court. Filed Sept. 27th,1889. John A. Shields, 


ED STATES OF AMERICA, ae 
Southern District of New York, if -_ 

hields, elerk of the cireuit court of the United States of 

southern district of New York, in the seeond ecir- 

cult, do hereby certify that the foregoing 

pages, nupibered from one to forty, inclusive, 

contain a true and complete transcript of the 

record and proceedings had in said courtin the 

case of Carl Pohl and Charles Zoller, complain- 

against The Anchor brewing Company, defendants 

Sai lbie remaln of record and Ol) file 1 said othee. 

~ | have eaused the seal of the said court to 

. city of New York,in the southern district 

rk, in the second « Ircutt, this 50th day of Septem ber, in 

of our Lord one thousand eight hundred and eighty-nine, 

Independence of the said United States the one hundred 


Orth) 
it RE « 


JOHN A. SHIELDS, Clerk. 


Endorsed on cover: S. New York ©. C. U.S. No. 1269. Carl 
hl and Charles Zoller, appellants, vs. The Anchor Brewing Com- 
filed October 1, 1550. 
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THE ANCHOR BREWING COMPANY, 
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BRIEF ON APPEAL FROM THE CIRCUIT COURT 
FOR THE SOUTHERN DISTRICT OF NEW YORK, 
ON BEHALF OF THE APPELLANTS. 


j 


GROSVENOR P. LOWREY, 
B. F. THURSTON, 
CLARENCE A. SEWARD, 
J.-M. DEUEL, 
Kor Appellants. 


NOAH DAVIS, 
On Behalf of Edison Electric Inght Co. 


C. G. Burgoyne’s Printing Business, Cor. Walker and Centre Sts., N. Y. 


Supreme Court of the United States. 


PoHL and ZOLLER 
AGAINST 


THe ANCHOR BREWING COMPANY. 


This is an appeal from the Circuit Court for the 
Southern District of New York. 


Assignment of Error. 


1. The Court below erred in holding that the lapse 
of a German patent, and the forfeiture (or liability to 
forfeiture by judicial decree) of a French patent, both 
prior in date to the United States Patent in suit, caused 
the latter to expire under Section 4887 R. S., notwith- 
standing such lapse and forfeiture ensued from a breach 
of condition subsequent, imposed by the foreign law, 
and not from the expiration of the foreign terms to 
which the patent was limited at the issue of the letters 
(Record, fols. 32-34). 

2. The Court erred in sustaining the plea and dis- 


missing the appeal (Record, fol. 35). 


Facts Appearing by the Plea. 


The plea sets up prior German and French patents ;— 
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that ‘‘ by the terms and provisions thereof they were 
for the term of fifteen years;” and that ‘‘ the patentee 
was required to pay certain annuities * * * to 
work the invention” in certain times and manner, “ in 
default of which the term of said letters patent would 
expire, and the rights and privileges * * *  there- 
under become forfeited and cease ” ( fols. 22, 23). 

The plea then avers that the inventor did fail to 
comply with these laws; and that in consequence the 
(Ferman Letters Patent became and were forfeited, and 
the term thereof expired, and the rights and privileges 
of “the inventor thereunder ceased and determined ” 
(fol. 87). 

A similar averment of fact and conclusion of law as 
to the French patent appears at fols. 23, 24. 

From these facts it is coneluded by the pleader, and 


averred, that the patent in suit, No. 213,447, “expired 


and the term thereof ended” prior tothe beginning of 
the suit. 

The plea refers to the foreign laws (fols. 22-223) ; 
and a stipulation ( fol. 26) adopts Carpmael’s “ Patent 
Laws of the World” as authentic. 

The material part of the German law is for con- 
venience set out here. Enough of the French law 
is also quoted to call for judgment whether in the 
absence of averment of a French adjudication the 
plea can be sustained so far as it sets up a Freneh 


patent. 
German Law of July, 1887. 


(Page 208 ef seg., Carpmael’s Patent Laws of the 
W orld.) 


$ 1. Patents are granted for new inventions which can 
be turned to account in trade. 

The following are excepted : 

1. Inventions the use of which would be incompati- 
ble with the laws of public morals. 
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2. Inventions of articles of food (for nourishment or 
luxuries), of medicines and of substances produced by 
chemical process * * * 

§ 7. The duration of a patent is 15 years ; the term 
commences with the day following the day of applica- 
tion. 

% % % * % % 

$9. A patent /apses if the patentee renounces the 
same, or if he fails to pay the fees within three months 
at the latest after they have become due. 

$10. A patent will be declared vord if it turns out : 

12. That the invention was not patentable according 
to Sections 1 and2. * * * 

S11. A patent can be declared void after the expira- 
tion of three years. 

1. If the patentee fails to work his invention in Ger- 
many toan adequate extent, or at least to do everything 
that is necessary to ensure its being worked. 

2. Whenever the grant of license to others to use the 
invention appears to be demanded in the public inter- 
est, and the patentee nevertheless refuses to grant such 
license upon adequate compensation and good security. 

$19. A register will be kept at the Patent Office, in 
which the subject and duration of patents granted will 
be entered. * * * The commencement, the teri- 
nation, the expiratio:, the decree of annulment and 
the revocation of patents are to be entered in this 
register. * * * 


French Law of 1844. 


(Carpmael, pp. 200, 201). 
ArT. 32: 
The following shall be deprived of their rights : 
1. The patentee who has not paid his annuity before 
the beginning of each year of the term of his patent. 
9 * % % ¥ * * 
ArT. 34: 
An action for annulment or an action for forfeiture 
may be brought by all persons interested therein. 
These actions * * * _ shall be brought before the 
Civil Tribunal of first instance. 


[t is manifest from a comparison of the statute with 
the plea that the quotations from the plea above given 
—stating what has happened to the German patent 
under the German law—are largely conclusions of law 
in the guise of facts, and that the law itself may, under 


the stipulation, be resorted to to correct these miscon- - 


structions, er gr., the statement that the patent expired, 
when in fact it merely lapsec/. 


Question. 


What, if any, legal consequences affecting the Ameri- 
can patent will follow when the happening of these 
foreign events is duly alleged and proven ? 


The iegal effect, if any, which follows depends, of 
course, solely on American law,—the familiar Section 
i887 of the Revised Statutes of the United States, as 
follows : 

‘* But every patent granted for an invention which 
“has been previously patented in a foreign country 
‘ shall be so limited as to expire at the same time with 
‘ the foreign patent; or, if there be more than one, at 
‘the same time with the one having the shortest term, 

uni in no case shallit be in force more than seven- 

teen years. 

The opinion of Watiace, J., gives clear evidence 
that in his judgment the true construction of Section 
$887, R.S., ought to have been different from that 
to which his reading of the case of Bate vs. Hammond, 
129 U. S., compelled him. He says: 

‘* The statute is capable of the meaning that the ex- 
clusive right to the invention here is to cease with the 
exclusive right of the patentee in any foreign country, 
or the meaning that it shall continue to exist for such 
period not exceeding seventeen years as coincides with 
the shortest term of any foreign patent. The Supreme 


+ 
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Court seems to have adopted the first of these mean- 
lle ll 

The conclusion thus reached is contrary to the im- 
pressions entertained at the argument of the plea, but 
a careful reading of the opinion of the Supreme Court 
constrains the conclusion that the plea must be held 


good ” (fol. 23). 


Assuming it then, to be doubtful what the law is, as 
a matter of mere hermaneutics,—the occasion 1s proper 
for asking what it ought to be, as matter of enlightened 
policy—for that is probably what it is. 


Public Policy. 


The policy of our patent legislation in its general 
scope and effect and in all its particulars of expres- 
sion, is derived from the Constitutional expression of 
national policy on the subject. Congress shall pass 
laws : 

“'To promote the progress of science and the useful 
arts by securing for limited times to authors and inventors 
the exclusive right to rheir respective writings and dis- 
coveries.” Art. 1, § 8, Subd. 8. 


The promotion of science and the useful arts is there- 
fore a public end. To advance this public end is the 
primary, and to advance private interests is the second- 
ary, object of this legislation. The method of accom- 
plishing such advancement is to give the inventor 
security for definite times, to be limited in the original 
grant. The whole scheme of legislation on the subject 
is, therefore, to be taken as in aid of the public object, 
and receive a liberal construction to that end, at the 
same time that it receives a strict construction when 
attempt is made to evolve penalties from its terms. 

When different readings of patent legislation are 
found practicable, the tendency should be to adopt such 
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as aid and encourage the promotion of science and the 
useful arts by aiding and encouraging their promoters. 
This can be done only by upholding that system of 
inducements and rewards to inventors and discoverers, 
which has been adopted by our own country and by 
more than fifty other independent States and nations, 
as the best means to that end. 

The inducement which our national policy offers to 
th, mventor is TEL mrity for it certain time limite d at the 

waking of the grant and notified to him and to the world 
by the terms of the grant. He has thus something 
definite and assured to deal with, and work under. 
Manifestiy the reward loses a large part, and in many 
cases all its value unless is this security is secure-—for 
a certain time: and unless the times over which the 
security extends are definitely ascertainable ab cnitio, 
by reference to the grant, or by the rule id certum 


if ss MAIBIL reddi pote sf. 


tq 

There is practical pertinency in the question whether 

anvthing Can be considered | SCC ured for ih limited 

which is liable to be lost before the expira- 
tion of that time upon the happening of an uncer- 
tain event,—uncertain not only as to when it will hap- 
pen ; where it will happen ; or who may be in position 
to prevent its happening ; or,— of course,—whether it 
will hay pen at all. . 

There is no disposition to evade the suggestion that 
one who takes a right or estate on condition has no 
ground of mght to complain of the enforcement of the 
condition ; but the question is, what was the condition ? 

When the American inventor is threatened with the 
loss of his domestic patent for something happening in 
foreign countries under foreign laws,—and when there 
are two readings of a domestic statute bearing on the 
sulject, one of which will preserve and the other de- 
stroy the} rewards of his domestic labors,—can there 
be no doubt which reading will be chosen and enforced 


—— 


include such a prolongation ?. 
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by courts of law, as being most likely, on the whole, 
to promote the progress of science and the useful arts. 

Some further observations on the political aspect of 
this law will be made when we come to consider the 
contrary theories of construction which have been sug- 


gested. 


The History of this Question prior to Bate 
vs. Hammond, 129 U. S8S., 157. 


Since the case of Henry vs. The Providence ‘Tool 
Co., 3 Bann. & Ard., 501; 14 Off. Gaz., 855: the law 
by construction has been, and we insist still is, that 
the limit of life of American patents for inventions, 
previously patented abroad, is fixed at the date of issue 
by reference to the then existing ‘‘ terms” of the foreign 
patents ; that ‘‘ Congress employs the word ‘the for- 
elen’ patent, evidently referring to the term of the for- 
eign patent to define the term of the domestic patent,” 
and that the American expiration is for certainty’s 
sake predicated on the expiration of the foreign term, 
and not upon any intermediate cessation of the power 
or faculty of the foreign letters, to sustain a monopoly. 

Henry vs. The Providence Tool Co., p. 507. 


As corollary to this it was held in that case that such 
possible extensions of life as were not, at the issue 
date of the domestic patent, discernible on the face of 
the foreign patent, were not to be considered as part of 
the existing foreign “ term” by which the limit of life 
of the domestic patent was then to be fixed. 

Thus the question was, What is the term? Does it 
so called. 


That case was decided on a state of facts which 
exhibited clearly the difference for purposes of judg- 
ment, between legal extensions and prerogative pro- 
longations. The disputed foreign prolongation was a 


matter of grace, not of right; and was actually con- 


lL only after a complete efflux of the original term, 
sneceeded by an interregnum. 
The doctrine of Henry vs. The Providence. Tool 
( ompany was afterwards erroneously extended in two 
ther cases (Reissner vs. Sharp, 16 Blatch.. 383, and 
Bates vs. Gillett, 13 Fed Rep., 553), to a state of facts 
vhich the extension was a matter of right—acquired 
md as a part of the grant—and not of grace. 
In the ease of Bate vs. Hammond, this Court has 
state of facts like that last described, over- 
ruled and repudiated this unsound extension of a sound 
loctrine, by deciding that where the first, defined 
[pel . tern 


of a foreign patent is renewable at 


if 


‘vy 


ion of the inventor (and is renewed), the 


a Les 


reign patent does not, within the meaning of our 
‘pire it the end of that first period ; and «a 
t l nited States patent does not then expire. 


this ( ourt ippears not to have overruled Or dlis- 
iy devree so much of the doctrine of Henry 
s J e Provi lence. Tool Co., as declares that at the 
f the Amenecan patent it takes into its life an in- 

ent or condition, derived from the fact that 
und definitely ascertainable foreign term for 
poly, is at that moment in existence; 
ontrary, this Court adopts that doc- 

rine ind the reasons for it. It seems merely 
he mistaken ipplicationof that doctrine 

eri imited the foreign term to what may be 
the first division of that term. This Court 


; 


ees to lirect the lower Courts. in looking at 
reign terms, to enlarge their view; and to inelude 
- of the original term all extensions guaranteed 
t the date of t original by provisions discernible on 


he face of the patent, or in the foreign law. This was 
that the facts or the arguments before the Supreme 


urt in the ease of Bate vs. Hammond presented for 


mel 


- esa 
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decision. It is all, therefore, which we are justified in 
supposing the Court intended to decide. 

If there be expressions in the opinion, tending to 
indicate what might have been the decision of the 
Court if a'ecase like this had been before them,— 
in which a foreign patent franchise had been violently 
and unnaturally ended during the currency of its term, as 
a penalty for breach of condition subsequent,—those 
expressions are, according to familiar principles controll- 
ing the application of judicial judgments, to be treated 
as obiter dicta—not necessarily binding upon the Court. 

If this be so, we have before the Court in this case a 
new question, whether the loss by the foreign patent 
owner of the benefit of A/s patent, by lapse (or however 
called), as a local penalty for not doing something re- 
quired by foreign law, shall implicate the domestic pat- 
ent owner to the extent of the loss of his United States 
patent. 

In considering that question it will be useful to re- 
examine Henry vs. The Providence Tool Co., the judg- 
ment in which is remarkable for its prudence, its con- 
servation of existing rights, and its clear views of pub- 
lic policy. 


Henry vs. The Providence Tool Co. 


That decision is expressly rested on principles of 
convenience and policy. 

Having first defined and fixed the sense of the words 
“the foreign patent ” as being equivalent to the words 
“the term of the foreign patent” (page 507); and having 
indicated that by the word ‘‘term” he means “the 
legal term secured to the foreign patentee when the 
domestic patent was granted” (page 509); the learned 
Justice said : 


‘ Great inconvenience would result from the 


enter required © 909). 


LO 


rule. as neither the authorities of the 
States. no Inveutors nor the public 
ich a case be able to know what 


Ln 


“| by these general considerations, the 


of opinion that the patent in suit ceased 
itive when the original foreign patent 


t at the same place, (from the argumen- 
ust repugnant reasons which Mr. Jus- 
aws from the system ot extension 
» here). that he uses the words 
ntrasted with some kinds of ‘“‘ ex- 
| also the word “ expired,” in view 


stulate which is compounded from 


ae vred . 
term legally se ‘rect and finally ending 


time (1. €., eXpiring). 


Justice says page DUS). by way of show- 
ts drawn from statutory extensions 


cable to English prolongations 


| 


sions, when they were authorized here, 
ite rights under the law, and were so 


ty that such a right could be sold. 


pears in these suggestions to show 


ere vis + wide difference between the 


which the Commissioner of Pat- 
reised under the Act of Congress grant- 
sions, and the prerogative power exer- 


Crown in granting what are called 


rations of original patents. Applications 
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‘“ of the kind here, if the statutory conditions were 
‘fulfilled, the Commissioner of Patents had no 
“right to refuse; but a patentee in the foreign 
“ country, if he obtains his request at all, obtains 
“it not as a legal right, but as a roval favor which 
“of itself goes far to support the proposition 
<*% * * that Congress never intended (as of 
‘the time of issue of course), to extend the term 
“of the domestic patent beyond the legal term 
“ secured when the domestice patent was granted ” 


“~ 


(pages 508, 509). 


Elsewhere in the opinion (page 107) he protests 
against the contention of the complainant because— 


‘* None could foreknow whether the term of the 
‘“ patent was for three years or seven years, or for 
“some intermediate term of duration, the effect of 
‘which would be to make the right of property in 
“this country depend upon the discretion exer- 
“ cised by a foreign sovereign.” 


The cardinal principle of Henry vs. The Providence 
Tool Company, is that certainty must be attained. 
The cardinal error of Reissner vs. Sharp was that in 
the case of short term renewable patents certainty is 
attainable only by cutting one term down to the first 
short section of a full fifteen years’ term. Bate vs. 
Hammond adopt the argument of the first case as to 
certainty, and corrects the last case as to what 
certainty consists in. 


Some cases identical in facts with this 


case. 


Three cases have arisen in the United States since 
the decision of Mr. Justice CLIFFORD, involving the 


precise facts of this case, and therefore the precise 
question at bar. They were the cases of Holmes vs. 
The Metropolitan (1884), &c., Co., 21 F. R., decided 

Wureever, J.; Pailliard vs. Bruno, 24 Blatch., 177 
i886), decided by Watuace, J.; Bate Refrigerator 
Co. Gillett, 31 Fed. Rep., 809 (1887), decided by Mr. 
Justice BRADLEY. 

Holmes vs. The Metropolitan, &c., Company was the 
ease of the lapse of a foreign patent for non-payment of 
taxes. Judge WHEELER said : 


It is also urged that the patent has expired, 
hecause the invention is the subject of a prior 
Engli sh patent which has been suffered to lapse 
for non-payment of taxes. The statute merely 
requires that: in such a case a patent shall be 
so limited as to expire at the same time with the 

‘ foreign patent. , 

This seems to mean that the ferm of the for- 
‘eign patent here shall be as long as the remain- 
‘der of the term for which the patent was granted 
‘them without refe rence to incidents OCCULTING after 
‘the grant. It refers to fixing the term, not to 

reeping the foreign patent in force,’ 


in Pailliard vs. Bruno, the alleged cause of foreign 
forfeiture was the failure to pay “a certain stamp duty 
required by the terms of the English patent, as a con- 
dition of continuance of the grant beyond the term: of 
three years from its date, and the plea presented the 
question whether the patent in suit expired” upon the 
failure to pay that duty “ or whether it does not expire 
until the expiration of the original term of the English 
patent.” Judge WALLACE said : 


it (the statute) should be read as 

though it declared that the United States patent 
‘is to expire at the same time with the term of the 
‘foreign patent * * * Upon this construction 
‘the duration of the term *-* * is fixed 
‘“ when the patent issues according to the maxim, 
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“ ¢ td certum est quod certum reddi potest. Upon 
any Other construction neither the Commissioner 
of Patents, nor the patentee, nor the public, 
“ would know the duration of the grant.” 


6é 


. 


nw 


In the case of the Bate Refrigerator Co. vs. Gillett, 
Mr, Justice Brapuiey had substantially the precise facts 
of this case before him. 

Concerning the fixing the U.S. term at the dnte of 
issue’ by reference to something which is certain at 
that time, he said : 


“T may say at once that L attach no importance to 
‘‘ the last-mentioned act.” (An act of the Dominion 
Parliment of May 25th, 1883, declaring that all Cana- 
dian patents were issued for fifteen years, subject to 
lapse at the end of each period of five years, unless 
renewed by payment of fees, &c.) “The American 
“ patent received its operative force and effect on the 
day it was issued, and no subsequent legislation in 
“Canada or elsewhere could change it, whatever might 
be the effect cf such legislation where made. The 
force and effect of the American ;.atent could only be 
affected by the Canadian patent as the latter stood 
when granted, and not as it was afterwards modified 
by legislation. * * * The defendants have presnted 
an additional petition praying for a dissolution of the 
injunction, and an order to limit the period of account- 
ing for profits, on the ground that a previous English 
patent was granted for the same invention on the 
twenty-ninth of January, 1877, for the term of 14 
years, provided, that if the patentee should not pay 
‘the stamp duty of £50 within three years, or of 
“ £1000 within seven years, the said letter patent 
should cease and determine. The petition alleged 
the patentee failed to pay the said stamp duty of £50 
within three years, and that thereby the said patent 
became void on the twenty-ninth of January, 1880, 
“and the defendants contend that the United States 
patent of the complainant did, by operation of law, 
cease and determine at the same time. I do not 
“ think that this position is maintainable. The English 
‘“‘ patent was granted for a term of 14 years, subject to 
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be defeated by the non-performance of a condition 
subsequent. [do not think that the American patent 
became subject to the same condition. The term of 
the English patent fixed the term of the American 
patent: nothing more, nothing less. The subsequent 
fate of the English patent had no effect upon the 
(merican. The life of each after its inception pro- 
le«l rnc py rele ntl, of the life of the other.,’ 


Thus the law as established by the Circuit Courts of 
the United States up to the decision by this Court of 


Date vs Hammond. Wis, 


That the life of an American patent is fixed at the 
t| te of its issue by the shortest foreign term 
view at that time—and «without reference to 
ul onditions subsequent affecting that, or any, 


roreigl term. 


)) That when the foreign law provides for divisional 
i renewable terms it is only the first. division 
ch is legally in view for the purpose of fixing 

\mericaa term; and that when the first 
eign «divisional term expires, the foreign 
patent expires within the sense of our statute ; 
wud therefore, the American patent also then 


: 


The Supreme Court has now readjusted the point of 
view from which such foreign patents are to be contem- 
plated: and has directed us to recognize, in the initial 
divisional term all future extensions thereof, the uncon- 
led mght to which vested in the foreign patentee 
when he took out that imuitial divisional term. By this 


they overruled all decisions classitied under the second 


parag aph above stated. 


// pie Thie Mh dhdssit anything more 7 


Slavs SLAs disturhe 7 hose clear. strong, reasonable and 
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consistent declarations of law quoted from the four cases 
decided by J.J. Ciirrorp, BrapLey, WALLACE and 
WHEELER ? 

Is there anything in the judgment in Bate vs. Ham- 
mond inconsistent with Mr. Justice Bradley's opinion, 
“ 7 do not think that the American patent became subject 


to the same (subsequent) condition.” 


The Court below recognized that the Circuit Courts 
in Holmes Electric Co. vs. Metropolitan Co., 22 Blatch., 
471; Paillard vs. Bruno, 29 Fed. Rep., 864, and Bate 
Refrigerating Co. vs. Gillett, 31 Fed. Rep., 809, had 
held on all occasions prior to the decision in Bate vs. 
Hammond, that the term of a United States patent was 
not shortened by the failure to perform a condition 
subsequent contained in some previously obtained 
foreign patent for the same invention. In fact at the 
bar no doubt or question wasever entertained upon this 
subject before the view taken by the Court below in the 
present case, and by Judge ‘THAYER in Huber vs. Nel- 
son Mfg. Co., 38 Fed. Rep., 830, as the result of the 
interpretation which has been given by these Courts to 
the decision of this Court in Bate vs. Hammond. 

It was supposed by the Court below that a new rule 
of decision on this question had been introduced by 
this Court, and that the doctrine of the cases cited had 
been overruled. This conclusion is derived from cer- 
tain passages found in the opinion of the Court which 
are entirely consistent with the subject involved in the 
decision of that case, but are not necessarily decisive of 
the present question. The question now under con- 
sideration was in no respect under review before this 
Court in the Bate case, and it is not to be inferred that 
this Court intended by anticipation to decide the pres- 
ent question. 

In order to reach the conclusion at which the Circuit 
Court arrived it became necessary to find that the 


16 


principle involved in the decision in the Bate case went 
to the extent of holding that the life of a United States 
patent was necessarily coextensive with the duration of 
the patented protection in the foreign country in which 
the invention had been previously patented. This 
Court has made no such decision. The language which 

is been cited from the opinion as authorizing this 


wsion is entirelv consistent with the reasoning ot 


~~ 


he Court in that case, and while its senerality of 
phraseology may be sufficient to include a decision upon 
the point now under consideration, it is apparent that 

lnenage was not used in reference to the subject 
nvolved the present case. 


The Sliople question before this Court in the Bate 


ise was what is the term contemplated by Section 
S87, by the words: ‘‘ But every patent granted for 


in invention wiliich has been previously patented in a 
foreign country shall be so limited as to expire at the 
same time with the foreign patent, or if there be more 
than one at the same time with the one having the 
shortest feri The contention 1n the case on the part 
of the appellee was that the “term” specified in the 
is the actual period of years for which the patent 

is granted by the foreign country at the time of the 
procuration and issuance of the United States patent. 
But the Court did not take this view. It decided, in 
effeet, that under a statute like that which was in foree 
in Canada at the time that the Bate patent was procured 
this country, the term was not limited to the first 
fraction of the authorized term under the foreign statute, 
but was capable of embracing a period equal to all the 
terms authorized by the foreign law within the limit of 
seventeen years. In other words, the Court held that 
under the law of Canada, a patent was granted for fif- 
teen vears to all intents and purposes in case the pat- 
entee chose to perform certain conditions precedent. 
[t took into account the fact that an adjudication had 


17 


been had in favor of the patentee to a patent for fifteen 
years, if he chose to take it for that full term; that no 
further judicial action was necessary to determine his 
right to such patent; and that as all that the patentee 
was required to do was to pay his fees seasonably, it 
was his right to take in the first instance, the first in- 
stallment of the authorized term, and afterwards, by 
complying with the simple requirement of paying the 
fees, avail himself of the remaining installments of such 
legally authorized term. 

Now, inasmuch as a title in thie patent for the later 
installments of the term of the Canadian patent could 
not be acquired by the patentee except upon the per- 
formance of a condition precedent by the patentee, it 
became the duty of Bate to show that he had in fact 
availed himself of his privilege under the Canadian law, 
and as the proof of this fact resides tn pucs, the lan- 
guage of the Court recognized the necessity of proving 
it, and this is the meaning of the language: ‘‘ Under 
this view the time of the expiration of the foreign pat- 
ent may be shown by evidence in pais * * * and 
thus to show the time when by virtue of such exten- 
sions the United States patent will expire.” 

If the Court had happened to have phrased the 
the sentence so that it would read, “ and this to show 
the time for which by virtue of such extensions the 
term contemplated under Sec. 4887 will continue. It is 
not at all likely that any Cireuit Court would have 
drawn the conclusion which is expressed in the present 
‘vase. ‘The form of expression suggested would mean 
precisely what the paragraph in the opinion means, 


ec 


but because the word “ expire” happens to be used, 
the argument is built upon it that the actual falling in 
of a foreign patent by the effect of a lapse in the per- 
formance of a condition subsequent shortens the life of 
a subsequently obtained United States patent. 


Undoubtedly, if it had appeared in the Bate case 
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that Bate had never availed himself of his statutory 
right in Canada to prolong the first period of his patent 
term, this Court would have held that the patent in 
this country expired at the end of the first term of five 
years of the Canadian patent, and for the obvious 
reason that the Canadian patent would then in fact 
have expired as distinguished from having lapsed, and 
this follows from the fact that the thing to be per- 
formed by Bate to prolong his patent term beyond five 
years was a condition precedent to the vesting of a 
title in himself. And thus, under this supposed case, 
the patent which he had in hand would have truly ex- 
pired at the end of five years, because it was in fact a 
grant for five years and no longer except upon the per- 
formance of a condition precedent which in the case 
supposed had not been performed. 

In the present case there is no condition precedent 
to be performed on the part of the patentee in a foreign 
country to uphold the United States patent. In this 
ease the foreign patent, both in Germany and France, 
were in fact for terms of fifteen years each. When the 
United States patent was procured the then existing 
leguily recognized term of each of these foreign patents 
was filteen years. The term contemplated by Sec. 4887 
in respect to the grant in this country was fifteen 
vears from the date of the foreign patent. The terms 
of the foreign patents in this case are not shortened 
because such vatents were allowed to lapse for non- 
performance of conditions subsequent within the mean- 
ing of our statute. True the, patent protection abroad 
in such countries has failed, but in no legal sense have 
such foreign patents expired. | 

There is no power under Sec. 4887 to defeat the 
term of a United States patent by the failure of a pat- 
entee of the same invention in a foreign country to per- 
form a condition subsequently imposed upon him. The 
rule which is to govern is our own statute. The whole 
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of the section must be read together to reach its true 
meaning. The declaration is that every patent granted 
in this country upon an invention previously patented 
in a foreign country shall expire at the same time with 
the foreign patent. ‘That is to say, its term of limita- 
tion shall be the term for which such foreign patent 
was at the time actually granted, which in this case was 
fifteen years. The concluding clause of the section em- 
phasises this view, which might be open to some doubt 
except for this latter clause. The words are, “ If there 
be more than one ” (foreign patent) then the United 
States shall be limited to expire ‘at the same time 
with the one having the shortest term.” ‘The shortest 
term in the present case was fifteen years, and hence in 
express terms this patent was granted in this country 
for the term of fifteen years from the date of the 
earliest foreign patent. After this title to the invention 
for such period had become vested under the statute in 
the patentee, we look in vain for any provision in this 
or in any other section of the statute which will curtail 
its life, as the result of any failure to keep up the pat- 
ent protection abroad. Uncer the doctrine upon which 
the Circuit Court acted in rendering its opinion and 
judgment the words in the statute, ‘ shortest term,” do 
not mean what the statute plainly intended they do 
mean, but there is substituted for these words the 
words, in effect, “period for which patent protection 
continues abroad.” This we can imagine that in a for- 
elgn country, upon some principle which the Courts of 
this country would never recognize, the patent might be 
held invalid’ by a Court of last resort in the foreign 
country. Under the doctrine of the Cireuit Court in 
this case, the patent in this country would fall also. 
But surely this result cannot be fairly found contem- 
plated by our statute. 

The terms for which patents are granted in this 
country are defined by the statute and obviously 
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should be for fixed times capable of being ascer- 
tained and not terms for uncertain periods dependent 
upon contingencies in a foreign country happening 
subsequent to the grant in this country. Undoubt- 
edly that is certain which is’ capable of being made 
certain, and it would have been entirely competent for 
(‘ongress to have framed Section 4887 so thatthe United 
States patent would fall when any previously obtained 
foreign patent lapsed or was declared invalid within 
the term for which it was granted. But Congress 
did not so frame the section. In the Bate case this 
Court declared that the term of the Bate patent was, 
under See. 4587, the period for which the foreign 
patent was authorized to continue in Canada, and _ it 
held in effect that under the Canadian law the terms of 
patents were for fifteen years subject only to the per- 
formance of a condition precedent not involving any 
judicial or ministerial action for determining a right. 
The same duty of defining what is meant by the word 
“term” in the same section arises in this case as an 
original question before this Court, the decision of 
which has not been anticipated in the Bate decision, 
mud whieh, on the principle of the decision in the Bate 
case, is not required, as the Circuit Court supposes, to 
be decided in favor of the appellee to preserve con- 
sistency with that decision. ‘The doctrine of Henry vs. 
Providence Tool Co. has not been overruled by this 
Court. Its principle stands unaffected by the decision 
in the Bate case, and the sound doctrine on which it 
rests, to the ettect that the then existing term of the 
foreign patent measures the period of duration of the 
subsequently obtained United States patent, is the 
doctrine relied upon by the appellants in this case, and 
this doctrine is not inconsistent at all with the doctrine 
of the Bate case, but in fact is in entire harmony 
with it. 


It seems to us that the Court below failed to 
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consider the radical difference between the char- 
acter of titles to estates dependent upon the 
performance of conditions precedent, and of titles 
to estates dependent upon the performance of 
conditions subsequent. The difference is illustrated 
by the fact that in the former case equity cannot 
relieve against the non-performance of the condition ; 
in the latter case it can give ready relief. But this 
case, indeed, does not involve the question of relief for 
the non-performance of a condition subsequent. It is 
the simple question of the meaning of the word ‘ term ” 
in our statute. That term which is to determine the 
duration of a patent in this country obtained subse- 
quent to aforeign pstent for the same invention, we 
say in the term authorized by the law of the foreign 
country, and in this case that period was fifteen years. 
Any shorter period for the life of the foreign patent, re- 
sulting from the non-performance of a condition subse- 
quent, is not by legal intendment of our statute the 
shortening of its term any more than a judicial decis- 
ion against the validity of the patent in the same _ for- 
eign country would, from that fact alone, effect a 
shortening of the term of the patent in this country. 
The patent monopoly in the foreign country would be 
destroyed by such decision of invalidity, but the patent 
itself abroad would not “expire” in the sense in which 
the word is used in our statute, for the reason that the 
term or period of years for which it was granted would 
not have run out. It is this period of which our 
statute takes cognizance. 


Some Practical Results of Interpreting the 
Statute as is Desired by the Appellee. 


There are more than fifty countries in which letters 
patent are granted for inventions and discoveries. In 
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st of these countries the grant of letters is of course ; 


s not preceded by any examination into novelty 
r utility; no possibility of contest between inventors 


exists; and there is no delay. For instance, the Bel- 


gian Patent Law provides (Carpmael, p. 40). 


LericLe [I]. Patents will be granted without pre- 
is examination at the risk and peril of the applh- 
‘ant without guarantee of the reality or of the novelty 
or of the merit of the invention or of the correctness of 
lescription and without prejudice to the nghts of 


e . 


[n this country a contrary system prevails. Patent 
ns are submitted to a rigid scrutiny; refer- 
es, as they are called, are given to the inventor to 


such publications and prior or foreign patents as are 
the Examiner to anticipate or limit the ap- 


s claims; conflicting applications are put into 


rference and a judicial trial often proceeds with the 
t mmon result of delaying the issue of the patent 


several years. The shortest possible’course in any 

ise would make an American patent fail of issue until 
oreign patents of the same date of application could 
ssned in almost every country in the world. In 
many the issue date is the date of application, so that 
, prior American issue upon simultaneous applications 


< impossible. 


[ ntil the recent international Convention (Official 
(sazette, p the laws of foreign countries were 


sueh that it behooved the American inventor to get his 


> . ’ ‘ . 


ign applications on file as early as possible, since 


the rule in many countries was, first come tirst served, 
vithout reference to originality or priority of inven- 
tiol Besides that, subjects of a general interest often 


engaged at the same time the attention of studious 
anil ingenious men in different parts of the world ; 


? 


Sete there wis that race of diligence which 
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equity loves and rewards. It is well known 
that Mr. Edison’s invention of the high  resist- 
ance filamentary incandescent lamp—an _ invention 
which has perhaps sutfered more perils of law in 
various countries than any other invention ever made— 
reached the British Patent Office only a few days be- 
fore the arrival of a complete printed description in the 
“New York Herald ;’ and that within six days after, a 
complete claim for the same invention was filed in the 
British Patent Office by Mr. Swan, who had indeed 
been engaged upon sunilar studies, but like others had 
failed to hit upon the principle of high resistance, until 
he saw it set out in the “ Herald” article—an unau- 
thorized and unexpected publication. Mr. E:disou 
escaped, therefore, by only six days, the loss of his 
English patent. | 

The intense motive which American inventors had, 
therefore, at that time, for getting their foreign appli- 
cations on record is apparent. 

It can also be seen that by the mere operation of our 
system to create delay, it is impossible that any dili- 
vence should save the inventor from the chance of hav- 
ing his foreign patents /sswed first, unless he will risk 
the loss of foreign patents alogether. And if those for- 
eign patents issue burdened with conditions subsequent, 
the American patent is, on the appellee’s theory, 
eventually born infected with chances and _ possibilities 
of frustration, by the hostile action of rivals and ene- 
mies, even in the hands of innocent purchasers, which 
tend but little to encourage capital and industry to the 
promotion of science and the useful arts. 

The list of dangers, in number and variety, to which 
the American patent is thus made subject under the 
appellee’s choice of the two readings pointed out by 
Judge Wallace may, by an examination of foreign laws, 
be extended until the whole operates by a reductio ad 
absurdum to refute the idea that Congress ever intended 
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to subject American property to such risks. Only some 
vreat and overbalancing motive of policy or convenience 
could justify entertaining the idea that such could have 
been the intent of the Legislature. That there is an 
entire absence of such a motive, and that the supposi- 


tious motives and policy which have been suggested— 


such as, “ That the monopoly in this country should cease 


when the monopoly in other countries ceases, etc.” — 
will be demonstrated later. For the present we desire 


to call attention to some of the great variety of condi-.- 


tions subsequent—ranging from the serious to the whim- 
sical—each of which may defeat a foreign patent 
which, in spite of the inventor’s diligence in prose- 
cuting his American application may have issued in the 
foreign couatry before issuing here. 


We take the case of Canada first. 


The Canadian statute provides : 

‘Section 28. Every patent * * ~* _ shall be 
subject * * * to the conditions that such 
patent * shall cease and determine and 
the patent shall be nuli and void at the end of two 
years from the date thereof, unless the patentee 

shall, within that period, have commenced 
the construction or manufacture of the 


invention * ~*~ * and. that such patent shall 
be void if, after the expiration of twelve months 


the patentee import or cause 


to be imported into Canada the invention, 7 * 
and provided always that in case disputes should 
arise as to whether the patent has or has not be- 
come null and void under the provisions of this 
statute, such dispute shall be settled by the Minis- 
terjof Agriculture or his deputy, whose decision 
shall be final.” 
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Upon this statute, one of appellant's counsel said 


in his brief below in this case what is now quoted, in 


order that the prophecy at the end may be noted and 


a 


6é 


ce 


cé 
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warning drawn from its quick fulfillment. 

“The Edison Company in Canada _ was charged with 
having imported and with not having manufactured, 
lamps after the statutory periods. 

‘The charges were made before the Deputy Minis- 
ter of Agriculture, who is not required to be learned 
in the !aw, and is in fact, as counsel is informed, not 
a lawyer by study or profession. 

“ The defense of the Edison Company was that they 
had not imported ‘the invention, for which their patent 
had been granted, and which in the language of the 


‘claimis: ‘ An electric lamp giving light by incandescence 
** consisting of a filament of carbon of a high resistance 


‘made as described and secured by metallic wires as set 
‘ forth. The facts proven were that the lamp consists 
of various materials and elements—bamboo fibre 
varbonized, glass, platinum, and some other me- 
tallic elements; that: labor is the principal ele- 
ment in forming the lamp; that no lainpas a lamp 
had ever been imported. But it was admitted that 
glass tubes (in a form general in commerce), and 
platinum wire (in a form. dealt in for many 
purposes), and bamboo fibre grown in Japan and 


‘ partially carbonized in the United States, had been 


at different times, and separately, introduced for the 
purpose of being employed in Canada to be made up 
into lamps; and it was shown that the chief ex- 
penditure and labor has occurred in Canada, where 
the glass tube was blown into a new shape, the plati- 
num wires were cut into lengths and fused into glass, 
and where various other operations took place under 
which these separate parts eventually became ‘the 
lamp, which was ‘the invention’ named in the 
patent. | 

“The judgment of the Deputy Minister, whose ac- 
tion is by statute final, was, that ‘the invention’ had 
been imported, because the essential elements and parts 
comprising ‘the mvention’ had been imported. In 


short, by this interpretation, which we can see will 


not for amoment sustain the criticism of a legal mind, 


26 


and will doubtless be corrected whenever the matter 
is.by cextiorart or otherwise brought under judicial 
consideration, an ‘ invention ’ is ‘imported’ whenever 
material essential to its manufacture is imported. 

“ It is a circumstance not immaterial to be noted 
that the hearing, accorded by the Canadian official 
upon an alleged breach of the section cited above, is 
one in which there is no power to compel the attend- 
‘“anee of witnesses, and no authority to administer 
‘judicial oaths to them; and that no direct appeal 
from a decision thus arrived at is provided by the 
statute. Under such circumstances while the judg- 
ment may be intelligent and just, it manifestly lacks 
the customary guarantees of these conditions, and 
‘ possesses the outward appearance and inward. pos- 

‘ sibilities of an arbitrary and irresponsible decree. It 
is in fact an administrative order in the Russian 
‘sense, and not a judicial judgment in our sense. 

“ Tt is now claimed that such a judgment, ricochett- 
ing across the border, has power to put to an end an 
' American patent of great value. 

“ Such administrative errors are doubtless subject to 
‘ correction somewhere in the judicial system of the 
Dominion of the Crown ; from which it appears that 
after an American patent should have been declared 

‘expired’ because of the foreign forfeiture, we might 
see that forfeiture nullified and the foreign monopoly 
reinstated.” 


. 
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Immediately following the decision by the Deputy 
Minister of Agriculture, an American Electric Lighting 
Company, whose United States counsel had appeared 
in che prosecution before the Canadian Department, 
obtained leave to file a plea in an action pending 
against them in the Cireuit Court for the Southern 
District of New York, by the Edison Electric Light 
Company, upon its United States patent for the same 
invention. The plea set up the lapse of the Canadian 
patent for breach of the conditions subsequent of the 
Canadian statute, and that case is now understood to 
be at issue on that plea. In the meantime an appeal 
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was made by the Edison Company to the Governor- 
General in Council for a rehearing, and the examina- 
tion of that petition led to the discovery that the Cana- 
dian Deputy who had heard the case and who signed 
it in his character of Deputy Commissioner of Patents, 
hid never been commissioned as Deputy Commissioner 
of Agriculture, in which character alone could he en- 
tertain and determine such a matter. 

The discovery of this defect in the jurisdiction caused 
notice to be sent by the Minister of Agriculture per- 
sonally to the. parties to attend for a retiial. By con- 
sent the evidence taken upon the former hearing was 
adopted, and the retrial consisted merely in restating 
the arguments upon both sides. On this occasion, the 
matter having assumed serious importance, the Minister 
of Agriculture invited the Minister of Justice, Sir John 
Thompson, an accomplished jurist, to sit with him. The 
hearing occurred in July ; a decision was rendered in 
November, and it is accompanied by an elaborate ex- 
amination of all the facts of the case by Sir John 
Thompson, on which he arrives at the clear conclusion 
that the Edison Company did not import ‘ the inven- 
tion,’ and that the work done by it in Canada did con- 
stitute a manufacture of the invention ; and a judgment 
precisely contrary in ail respects to that delivered by 
the Deputy Commissioner of Patents has finally been 
entered in this case. ‘The case has been fully stated in 
public print and is referred to only as illustrating our 
argument. 


Had the Canadian correction been delayed a little 
longer, judgment might have been pronounced in the 
Circuit sustaining the plea; and an appeal having been 
made to this court, that case would have been for the 
three years or thereabouts in which the appeal would 
have been pending, past all possibility of remedy—in 
the Southern District of New York at Jeast; and in the 
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meantime the patent of Mr. Edison would be rapidly 
running to its conclusion ! 

Can it be doubted that courts will strain against in- 
terpretations of statutes which, without necessity, or 
benefit to any one, open the way to such frightful in- 


justice ? 


We have appended extracts from a few foreign 
statutes, chosen in alphabetical order, from which may 
be gathered an arra yof conditions subsequent—not fa- 
vored by our law—by which the owner of every Ameri- 
can patent thus issued is imperiled through acts and 
omissions of foreign assignees over whom he has no 
control. 

In addition to those quoted may be mentioned the 
law of Guatemala (Carpmael, p. 261, Article 15), 
which it appears that patents lapse for a variety of 
causes, including, “if the products are adulterated, 
proving inferior to the specimens or models presented.” 

That is a condition which it is impossible for any 
one to follow and secure the performance of, from the 
United States. 

The same may be said in respect to the decrees of 
forfeiture to be made by Governors of provinces and 
others, as shown in the citations in the appendix ; as 
for instance the case of British Guiana, where a patent 
will become ‘“ void” and “ cease and determine,” if the 
owner of the patent declines to supply the patented 
article to H. M’s. officers, on such reasonable prices 
and terms as may be fixed by the Governor!! 


“12. All letters patent for inventions under this or- 

‘ dinance shall also be subject to the further conditions 
« that the same shall be void, and that the powers and 
“and privileges thereby granted shall cease and de- 
“termine, * * * also if the said instrument in 
“ writing deposited as aforesaid does not particularly 
“ describe and ascertain the nature of the said inven- 
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“tion, and in what manner the same is to be performed, 
‘and alsoif the said patentee, ’ shall not sup- 

“ply or cause to be supplied for her Majesty’s service in 
“ this colony all such articles of the said invention, as he 
“ or they shall be required to supply by the officers ad- 
‘ministering the department of Her Majesty's service in 
“this colony for the use of which the same shall be re- 
‘quired, in such manner, at such times, and at and upon 
‘such reasonable prices and terms, as shall be settled 
‘“‘ for that purpose by the Governor.” 


Do any assignable reasons justify a 
statutory construction which brings with 
it these consequences? 


The inconveniences, incongruities, absurdities, and 
possible frauds and oppressions possible under such a 
state of the law being manifest, it is time to inquire 
what ground of reason is suggested tor choosing the 
first of Judge WaALLACE’s two readings of the statute 
(fol. 33), Viz. : 


‘that the exclusive right to the invention here is 
to cease with the e -xclusive 1 ight of the patentee in 
any foreign C ountry.’ 7" 


Thus in many countries, e. g., Norway and Germany, 
a judgment against the novelty or originality of the 
invention results in an express revocation of the letters 
patent; and in some countries an entry is made in the 
public register that that patent is no more a patent. 
From this it is conceivable that a case should arise in 
which an American patent for an American invention 
should be upon trial be sustained here as new and 
useful, and yet be afterwards successfully resisted in 
its enforcement because of a later foreign judgment to 
the contrary, on those latter points. | 
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And the foreign judgment might result, and the 
American patent fail, under the application of proofs, 
or of rules of law which would be inadmissible here. 


For illustration, let us take the facts of the Bell 
Telephone, as proved in the records of the case reported 
in 126U.8S. Prof. Bell, having made simultaneously 
an application for a patent in England and here, was 
put into interference with Gray in the United States 
Patent Office. (The interference was, it is true, almost 
immediately dismissed, for reasons which have drawn 
the sharpest criticism upon the Patent Office official 
who acted in the matter). But let us suppose that 
this had not occuired, and that the .two applications 
with the usual delay 


had been kept in interference 
in issue. 

[n the meantime Mr. Bell had given to Sir William 
Thompson a telephone ; and Sur William, returning to 
England, exhibited that instrument to the British Asso- 
ciation, and attempted to explain it and make it talk,— 
which it would not do! 

When the English patent was issued and brought to 
the test of hostile litigation, a strenuous attempt was 
mace to defeat it on the ground of that prior publica- 
tion in England by Sir William Thompson. ‘The effect 
of Sir William Thompson’s inecautious action was 
avoided, however, andthe English patent was saved, 
because it appeared that the diaphragm of one of the 
instruments was so bent by accident in transportation 
that it made the instrument inoperative, so that it was 
not the real Bell telephone f i 

Now, 1i Bell’s American issue had been delayed by 


interference until after the English issue, and Sir 


William had straightened the bent diaphragm, Mr. 
Bell’s prior English patent would have failed. Having 
thus failed the later American patent would have failed, 
because of a fact which does not by law of this country 
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constitute a defense to a patent, viz., the prior exhibi- 
tion of the patented article ! 


This state of facts would also in Germany have con- 
stituted a prior publication ; and would have resulted 
in a recorded revocation of the patent. 


Did Congress intend such failures of foreign patents, 
when ut referred to “ terms,”—and to the “ expiration ” 
thereof ? 


The law of Peru (Supplement to Carpmael, p. 119) 
furnishes another example. 


“ ArT. 12: 

‘Any persons who with justice consider themselves 
interested are entitled to demand the nullity or cessa- 
tion of a privilege. 
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7 ART. 13 ; 


“ Patents are null, * ™ . ™ * - 


“1. If the discovery, invention, t % 
“is not new —— 
éé 9 x * % % ¥- x nA x % 


“ Art. 14: 

‘“ A discovery, invention shall not be 
deemed new if, in Peru or abroad, previous to the 
date of the application it had sufficient publicity to 
to put it in practice.” 
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Now, our own law allows two years of public use, 
prior to application. It may be seen, therefore, that 
the following order of events might easily occur, 
resulting in the destruction of an American patent: 

1. An application for a patent here, followed by 
public use, involving, of course, “that sufficient 
publicity ” mentioned in the Peruvian law ; 

2. A Peruvian application followed promptly by 
the issue of a patent ; 
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3. Allowance in this country, followed by an 
issue later in date than that of Peru; 

4. A petition in Peru to the Fiscal Ministry, by 
some person who considers himself interested to 
have the patent “deciared null or terminated ” 
(Art. 17), on the ground of sufficient ‘“ publicity ” 
in the United States, previous to the date of the 
Peruvian application, &c. 

5. A Peruvian declaration of nullity or termina- 
tion ; | | 

6. A judgment in the United States dismissing a 
bill for infringement, on the ground that the prior 
Peruvian .patent had “expired,” and, therefore, 
that the United States patent must expire; the 
effective cause being in both cases, lawful public 
use in this country. 


Another absurd possibility might arise under the 
Austrian law. Austrian patents appear to be in- 
valid when granted upon foreign inventions which 
are not at the time patented in the place of their 
origin (Austrian Law of 1852, $ 3; Carpmael, p. 15). 
From this it seems to result that an American inventor, 
applying here first, and in Austria afterwards, but re- 
ceiving the Austrian patent first, might /ose it, because 
he had not at its date received his American patent ; 
and he would then (on the defendant’s theory) in due 
order lose his American patent as a proper punishment 


for having lost the Austrian one! 


Expiration of Term. 


The language ot the statute is: 


v , 
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But every patent granted for an invention, 
which has been previously patented in a foreign 
country, shall be so limited as to expire at the same 
time with the foreign patent; or, if there be more than 
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one at the same time with the one having the shortest 
term. 

Judge CLiIFrForRD has said that the words ‘ the foreign 
patent” is used by Congress, “ evidently referring to 
the term of the foreign patent.” 

And the limitation, taking effect at the moment of 
issue, is measured by the “shortest term” where there 
is more than one. Indeed there is no appearance of 
statutory authority for ending the domestic patent upon 
the lapse of any but the shortest term foreign 
patent. It may be that the annuities will be paid on 
that one and not on the longer term patent. Thus the 

appellee’s interpretation leads to more difficulty. What 
shallbe done if not the shortest term, but the longest 
term patent is the one which is not kept alive. 


What is the signification of the word ‘‘term” in the 
law of conveyancing, and in the written law generally ? 

The phrase is one in common use, and is without ex- 
ception, as we believe, understood to signify a time 
fixed. The cessation of rights granted to be enjoyed 
during that time is never understood to eud the 
“term.” ‘The words ‘expiration of term,’ when ap- 
pled to estates, the essence of which is_ time, 
were defined in the case of Oakley vs. Schoonmaker, 15 
Wendell, 226. A clause of the Revised Statutes (N. Y. 
S., 513, Section 28, Subdivision 1) provides that certain 
officers may summarily remove a tenant in certain cases, 
the first of which is— 

“1. Where the tenant held over after the ‘ expiration 
of his term.’ ” 

The appellant Oakley had violated an agreement as 
to cutting wood, which was claimed to work a forfeiture 
of his term. The Court, by Savaaeg, C. J., NELSON, J., 
and Bronson, J., concurring, said : 


‘This is not the expiration of the term referred 
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“toin the first subdivision of the 28th Section. 
‘The statute means expiration by lapse of time.” 


In Breach vs. Dixon, 9 N. Y., 35, the Court, in a 
similar case of breach of condition, said, ‘‘ Oakley vs. 
Schoomaker, 15 Wendell, 226, is in point. That case 
holds : 


‘‘ By the ‘expiration of the term,’ @ forfeiture by 
“breach of condition ts not meant, and the deter- 
‘mination of that case is plainly right.” 


There is a usual form of covenant for surrender of 
leased premises, which is as follows : 

“That the said lessee will, at the expiration or other 
sooner determination of the said term, peacefully sur- 
render and yield up,’ &c. (Taylor's Landlord and 
Tenant, p, 59, No. 10, 4th Ed., 166). 

The English Patent Act of 15 and 16 Victoria, Ch. T 
83, Sec. 25, contains a provision (entirely omitted from | 
the British Act now in force) that domestic patents for : 
inventions previously patented abroad shall cease and Tae 
become void ‘ with the expiration or other determina- | 
tion” of the foreign act. 
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Under this English patents were held to fail when ° ' 
foreign patents failed, by force of the “ other determina- 
tion” of the foreign term, and not because of its “ ex- 
piration.” 

The German act (Sec. 19) provides for the registry © | 
of (1) the commencement; (2) the termination ; (3) the 
expiration ; (4) the decree of annulment ; (5) the revo- 
vation of the patent. Thus it appears that according 
to German ideas a patent monopoly may come to an .. 
end in at least two ways without expiration of the term, 
(viz., by termination and by revocation). 

‘To terminate a thing” is, doubtless, a phrase sig- 
nifying that an end 1s put to it; and it would be quite 
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correct to say of a patent, and of the monopoly under a 
patent, that it is “terminated ;” by which would be 
meant that it has ceased and exists no more. But when 
the subject matter is the term of a patent, and that 
term is stated by naming a time for which the patent 
shall exist, it is not in accordance with aceurate and 
discriminating use of language to say that the term has 
expired because the patent or monopoly has ceased 
to be operative. 

Unless the idea and substance of what the former 
British statute calls ‘“ other determination” is to be 
found in the word “expire” as it appears in our 
statute, then there is no written law which aftixes to 
the American ownership of a patent the penalty now 
sought to be enforced. 

When, therefore, the sole object is declared to be, 
to attain certainty as the duration of a grant, and no 
other object has been suggested in any decided case 
(except in the case of Huber vs. N. O. Nelson, &e., Co., 
38 Fed. Rep., THAyer, J., to be more particularly re- 
ferred to bereafter)—the wav is made clear. <A _ defi- 
nite term being in existence, to be referred to, that ob- 
ject is accomplished. From that point all suggestions 
which have an unsettling effect should not be favored ; 
and all rules which help to maintain that certainty 
should be favored. 

Apparently this Court recognized the necessity for 
certainty in determining the case of Bate & Hammond, 
and the opinion defends against any idea that judg- 
ment will introduce uncertainty, by saying— 


* * * «The time of the expiration of the 
“ foreign patent may be shown by evidence iu pais, 
“either the record of the foreign patent itself 
“ showing its duration, or other proper evidence ; 
“ and it is no more objectionable to show the time 
“ of the expiration of the foreign patent by giving 
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“the evidence of extensions such as those in the 
“ present case, and thus to show the time when by 
‘“ virtue of such extensions the United States pat- 
“ents will expire.” 


tending these words in the light of the facts to which 
they apply we understand the Supreme Court not to 
have disapproved of the controlling principle in respect 
to certainty laid down by Judge Ciirrorpb, but to have 
said that certainty is attainable, in cases where the 
term is one which on its face has different points at 
which it may end, by giving evidence in pais whether 
or not it did in fact end at one of those limits, or passed 
on to the others. 


‘* Terms” and * Conditional Terms.” 


It has been suggested in argument that a German 

patent issued under the law which has been quoted 
is from the beginning conditional as to the duratsin 

of its monopoly, and therefore that its term ‘“ is 
a conditional term.” By this they mean that its term 
is not for fifteen years, but for such length of time as it 
may happen to last. It is for fifteen years, if so be, it 
lasts that long ; and it is equally for any other period 
of time at which the monopoly may in fact cease. If a 
year after its passage the law should be abolished, then, 
there being no means of enforcing penalty, it would be 
a one year patent. In short, itis said that the term 
being a term on condition is never definitely ascertain- 
able until it is ended. 

Apart from the inconvenience which the Patent Office 
would find in determining which of two foreign patents 
issued under such conditions has the shortest time ; and 
the utter confusion as to rights which it introduces, 
there are certain familiar principles which tend to neu- 
tralize the fallacy of this suggestion. 
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Patents and other like human contrivances for repre- 
senting values which are constituted by expressions and 
declarations of intention, are to be construed if possible 
so as to preserve that which is valuable to the private 
owner and to the public. This is all the more true of 
legislation framed on public motives, to foster private 
efforts. 

The limitation of rights by inherent and self-op-— 
erative conditions is one matter, and the liability of a 
thing or an estate to be ended by something happening 
outside of itseif is another matter. 

That declared, artificial incapacity of a thing to 
survive an event, which event is certain to result from 
a defect in its original constitution (ex. g7., the limita- 
tion of a British patent to fourteen years—beyond 
which it has under no circumstances, inherent power to 
pass), is different from a declared inability to survive 
another event which mav not happen (ex. gr., the possi- 
ble refusal of the British owner to pay taxes),—which 
is to the patent a sort of external violence, which it may 
possibly evade, whereas it cannot evade the inherent 
condition. | 

Thus a gift to a woman during her unmarried life 
ends with her marriage by its constituent terms, but a 
sift to a woman for life to lapse upon her marriage, 
ends with her marriage, provided, and only if the pro- 
vision is strong enough of itself be enforced. Depend- 
ing on an uncertain event, it is a gift for life ; and other 
estates measured at their origin by its then existing 
term, would also be estates for life. 

sut again we repeat that what is needed, and all that 
is needed, fur public ends or private interests, is certainty 
as to the duration of a grant; and the introduction of 
the idea of patents with conditional terms, begins to 
make trouble at the inception of the American patent, 
which continues without cessation throughout its life. 

If, for insthnce a French patent for fourteen years and 


08 


« German patent for fifteen years shall issue on the same 
day (and with this same conditional liability to be ended 
at any moment by non-payment of taxes, etc.) which of 
those two patents has the shortest term? And if the 
French fourteen-year patent should be kept alive by 
payment of annuities, while the German fifteen-year 
patent is permitted to expire, will the American patent 
expire also ? And if yes, how is it that it expires, not 
with the patent having the shortest, but with the pat- 
ent having the longest original term? Wasthere a mis- 
take about the limitation ? 

In short, Sec. 4487 implies that there must be as a 
condition precedent to its taking effect at all—one or 
more prior foreign patents existing at the date of the 
U.S. issue; of which one or the other is then the 
“shortest ;” and the fact in that respect must be as- 


certainable at that time—else the limitation required by 
our law has nothing upon which to take effect at that 
time. 


The Coincident Monopoly Idea. 


It has been suggested, though I think not in any 
decided case except the Missouri case just cited 
(THAYER, J), that the purpose of Congress in passing 
Section 4887, R. S., was to make sure that protection to 
American inventions should cease when prior protection 
therefor ceases abroad. Such a purpose, if it existed, 
has wholly failed of expression in the statute, and the 
suggestion Is a mere guess. 

But that argument proves too much, and is pregnant 
with its own refutation. No reason to support it can be 
suggested which is not equally applicable to all instances 
in which inventions are patentable here and in foreign 
countries without reference to their respective priorities. 
Nor can any reason be suggested which would not 
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logically require that every invention held under mo- 
noply here should lose its protection if the owner fails to 
have it stemilarly protected in every other country. 

If the existence of monopoly abroad is a reasonable 
condition of monopoly here for any case, it is indiffer- 
ent whether the lack of it is due to the ending, or to 
the never beginuing, of foreign monopoly. If there is 
reason why it should end here when it ends there, pari 
ratione, it should not begin here unless it begins there. 

But, indeed, there is no such reason. 

Why should Congress have such a policy? Let any 
rational man try to formulate a reason which shall con- 
tain something more than mere words. In what man- 
ner, adopting the narrowest and most selfish maxims 
for our guide, is the American people injured if the 
people of Germany are free to make and enjoy use of an 
article on which we must pay patent royalty? ‘The 
patented article. cannot dve introduced here however 
cheaply it is made abroad. | 

The provision has its force solely as an arbitrary en- 
actment, imitated, without thought, from foreign laws. 
It has no policy, or reason—and no effect except now 
and then to catch and ruin a deserving inventor—to 
dash from his lips the cup which is to reward his 
labors. And this it does only for the interest of 
those who lie in wait to reap where they have not sown. 

It existed in the act of 15 and 16 Vict., but left out 
of the carefully considered new patent act of 46 and 47 
Victoria. 

We must not contound the tariff laws with the patent 
system, or import into the interpretation of the one 
motives and reasons solely applicable in the other. 
The promotion of science and the useful arts is the aim 
of one; and the regulation of international trade rela- 
tions, of the other. If there were any policy in 
favor of freeing our people from patent royalties 
whenever other people are free, so that domestic pro- 
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duction should be put on competing terms, it is still 
the tariff laws and not the patent laws we would look to 
for this. 

The spirit of this defense is not entitled to favor. 

[It seeks to apply a beneficent law, founded on the 
constitutional authority ‘to promote science and 
the useful arts,” as a penal law inflicting penalties here 
for acts and omissions in other countries, many of 
which if done or omitted here would be innocent. 

The statutory construction which the defendants 
otfer is radically offensive to the reasons of convenience 
and policy expressed by Judge CLIFFORD, and taken in 
& Sense as a chart in all succeeding cases. 

To adopt this construction would be to the detriment 
of every legitimate patent interest, and beneficial only 
to those which cannot be avowed. It would serve only 
those who seek an unearned advantage, by the unde- 
served misfortunes of their neighbors. 

GGROSVENOR LOWREY, 

Of Counsel. 
Bb. t. THURSTON, 

Of Counsel. 
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Name Cause of Nullity or Lapse 
of Country. | ’ | During Term. 


} 


ARGENTINE RE-' 

PUREIO..000000 5, 10 or 15 years....... All patents are null and void 
| Note. Nospecialde-| which come _ within _ five 
cree of nullity orlapse|) enumerated classes; patents 
is required. also become void when not 
| Art. 49. worked for 2 years; or for 
: interruption of work for that 
| ' period, and by ‘the expira- 

| tion of the term” Art. 47. 
| en 115 years............ ...../There are three causes which 
| may bring about an expira- 
tion of the privileges, besides 
the natural expiration of the 
| term by flux of time. 
BARBADOES . ...|7 YeaTS....... .eceeeeeree Failure to work within 3 years. 
BE1LGIUM....... |20 yea;rs...... ......0 .... Failure to pay annual tax. 

Note. The effect of Failure to work within 1 year, 

this would be that if) not from date of patent but 

an application were from date of any working 

first filed here, but! abroad or ceasing to work 

afterwardsanEnglish, for one year. 

and Belgian patent Not being a patent of importa- 

were filed in that! tion, having been previously 

order, the English) patented abroad. 

patent would render|Three other causes for declar- 

ithe Belgian’ patent) ing patent void, common to 

void, and the lapse of| most patent laws. 

‘the latter would (ac-) 

cording to complain-| 

ant’s idea) cause the 

American patent to) 

i** expire.” | 

RR. s & ocne TH PUD icine sisans ..... Twelve causes, some of them 
difficult for a purchaser or 
even a patentee to be sure of, 
and including failure to ap- 
point a legal agent in the 

Empire may end the privi- 

| lege during the term. The 

| last cause for lapse, ‘* When 

| | | theterm of the privilege has 

| |’ expired.” 

BritisH | | 

GuIANA.../14 years...... ..0.0. o.0. .|The patent shall be void and 
| : the powers and privileges 


| shall cease and determine: 

| 1. If the patentee shall not 
| | within ten days record the 
letters in the Register’s Office 
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APPENDIX. — Continued. . 


Name 
of Country. 


CANADA 


CLAM AM, cuicuecs 


CAPE cF Goop 
FIORE. secccecce 


> ee 


server eeeeeel een eee 


Oo, 10, 15 years..... ..:. 


14 years.. 


14 years 


eee. 


vo 


4, 


S 
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Cause of Nullity or Lapse 
During Term. 


for the Counties of Demerara 
and Essequebo. 

If he shall,within six months 
from date of the patent file a 
clear and copious descrip- 
tion, &e. 

If he, his heirs, executors, 
administrators and assigns 
shall not supply or cause to 
besupplied for Her Majesty’s 
service all such articles of 
the invention as he may be 
required by H. M.’s officers 
in such manner and at such 
time and upon such reason- 
able prices and terms as shall 
be settled for that purpose 
by the Governor. 

If acertain stamp duty is 
not paid at the end of seven 
years. 


128. Patent to be manufactured 


in Canada or to become void 
at end of two yéars, etc. 

17. When only partial fee is © 
paid, patent expires at end 
of term for which feeis paid, 
unless before expiration fur- 
ther fee be paid. 


X. Patent to be void at expira- 


tion of 3 and 7 years, 
non-payment of fee. 


on 


IV. Patent void, if specifica- 


tion does not describe nature 
of invention. 


XIV. Patent void at expiration 


of foreign patent. 


223. Has not exclusive privi- 


lege when invention is not 
fully described in specifica- 
tion. 

25. Exclusive privilege shall 
cease when the Governor 
with advice of Executive 
Council declare in the Gov. 
Gazette, that the invention is 
prejudicial to the public or 
mischievous to the State. Or 
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APPENDIA.— Continued. 


Name. 
of Country. 


Term. 


BRITISH 


5 | Rn ere 


COLUMBIA. ..... 


Hon- 
DURAB .cocce ec 


Not to 
iris s cttnn 


BF POG isicercccne xinins 


5 to 20 years...... ..... 


exceed 14 
IXV. Shall become void at end 


} 
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Cause of Nullity or. Lapse 
During Term. 


by breach of any special con- 
dition on which petitioner 
shall have been authorized 
to file a specification. 


of 3 and 7 years on non-pay- 
ment of certain sum as per 
schedule. 

XXII. Letters Patent for for- 
eign articles expires with 
foreign patent. 


27. Patent void if specifica- 
tion too much or too little to 
obtain the purported end. 

§ 28. For importation after one 
year. 

For non-manufacture within 
two years. 

Arr. 3. Patent annulled for 
fraud. 


Expires with foreign patent. 
Arr. 12. A patent is void when 
practiced not for a year un- 
unavoidable  circum- 
stances shall have intervened. 


less 


These instances might be greatly extended to show 
what boundless uncertainty surrounds American pat- 
ents of this sort, if the theory concerning their tenure, 
urged by the defendant, should prevail in the Courts. 
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A further argument arises upon the language of 
the statutes themselves. 

The contest in England against the continuance of 
old and the creation of new monopolies by the ex- 
ercise of the prerogative power, which tended to the 
abridgment of the freedom of trade, led to the pass- 
age of the Act of 21 Ja., 1, cap. 3, of the 2d of No- 
vember, 1624, the 6th section of which authorized 
the granting of letters patent for ‘‘the term of 
fourteen years to be accomplished from the date of 
the letters patent.”’ | 

This was the origin of all the Anglo-Saxon patent 
laws and became the basis of those of the United 
States. It introduced the word ‘‘term,’’ and de- 
fined its ‘‘expiration’’ as the ‘‘accomplishment ’”’ 
of the fourteen years ‘‘from the date of the letters 
patent,’’ and not otherwise. The effect of this defin- 
ition upon the term granted has never been 
changed. 

The word ‘*term’’ is a derivative one, and comes 
burdened with the legal maxim of its origin ‘‘ fer 
minus annorum certus debet esse et determinate,’ 
and with the necessity that there should be ab 
origine a terminus a quo and also a terminus ad 


quem. 


Section 8 of the Federal Constitution conferred 
the prerogative power upon Congress of ‘‘ securing 
for limited times to inventors the exclusive right to 
their discoveries,’ and thus originated the distine- 
tion, which has ever since obtained, between the 
‘limited time’’ or ‘‘ term’’ and the thing granted, 
‘*the exclusive right.”’ | 

Under this Constitutional power the Acts of Con- 
gress (April 10th, 1790; Feb. 21st, 1793) were 
passed, whereby letters patent were authorized to 
be issued ‘‘for a term not exceeding fourteen 
years,’ and a specification was required to be filed, 


“to the end that the public may have the full bene- 
fit thereof after the expiration of the patent term.”’ 
This was an adoption of the British ‘‘ term ’”’ and a 
declaration that ‘‘expiration’’ meant ‘‘of the 
patent term,’*’ and not otherwise. 

Pending these statutes, meritorious cases arose 
in both countries in which inventors failed to real- 
ize, during the allotted fourteen years, a just re- 
ward for their inventions, and in which, therefore, 
Parliament on the one hand (Liardet’s Act, 16 Geo. 
[1l.. e. 29)and Congress on the other (Evans’ Patent, 
Feb. 7th, 1815: Eastman’s Patent, March 3d, 1835), 
exercised their undoubted prerogative of extending 
the duration of such fourteen year patents for seven 
vears more. Therefore, the legislative custom of 
extending such patent for the further term of seven 
years obtained, and was well understood in both 
eountries and by both Governments. 

Subsequently, and by the statute 5 and 6 Will. 
IV.. e. 83,8. 6 (Sept. 10, 1835), the Judicial Com- 
mittee of the Privy Council were authorized, after 
due advertisement, to examine and report that a 
furtherextension of the term should be granted, and 
thereupon a further extension ‘‘ for the term not ex- 
ceeding seven years’’ was authorized ‘‘after the 
expiration of the first term,” if the application there- 
for was made and prosecuted ‘‘ before the expira- 
tion of the term originally granted.”’ : 


Congress followed the example thus set by En- 


gland, and bry Section 18 of the Act of July 4th, 
836, authorized the Secretary of State, the Commis- 
sioner of the Patent Office and the Solicitor of the 
Treasury, after due advertisement, to entertain an 
application for an extension of a patent, and if it 
were just and proper, to ** extend the patent for the 
term of seven years from and after the expiration 
of the first term,” provided that no extension of a 
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patent should be granted ‘‘after the expiration of 
the term for which it was originally issued.” 

The origin and definition of the words ‘ term,”’ 
‘‘extension’’ and ‘‘expiration of the term’”’ are 
thus shown for all the purposes of the patent acts, 
and the original meaning adheres and attaches 
wherever the words are used. It results, therefore, 
that **expiration’’ means the termination of the 
original grant by the efflux of the time therein 
specified. 

By the 16th section of the Act of March 2d, 1861, 
it was enacted that all patents hereafter granted 
Should remain in force for the term of seventeen 
years from the date of issue, and all extensions of 
such patents were thereby prohibited. Speaking of 
this section in Siemens os. Sellers (123 U. 8., 285), 
the Supreme Court said : 

* This right of extension was attended with many inconveniences 
and much expense to mcritorious patentees, and Congress, by the 
Act of 1861, cut it off and made the term of all patents seventeen 
years—a compromise between fourteen and twenty-one years.” 

This remained the law until the 25th section of 
the Act of 1870, which, in the language of the 
Supreme Court (128 U.S., 284), was ‘‘ substantially 
carried forward into the Revised Statutes, Section 
4887.”’ 

Revised Statutes, Sec. 4887: ssc. 

To correctly appreciate this point requires that 
the nature of a patent should be observed. It is of 

a dual nature. The statute says it is‘‘‘a grant to 

the patentee, his heirs or assigns, for the term of 

seventeen years.’’ This isits first feature—the grant 
of a term ot seventeen years. 

The second feature is the exclusive right to make, 
use and vend which it creates. 
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Waiving the question which is still open in the 
Supreme Court of the effect upon this section of the 
prior filing of the American application, the effect 
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of the section remains to be considered when a 
given state of facts is presented, which has never 
vet been presented to the Supreme Court, and which 
makes the present case, therefore, different from any 
ease that that tribunal has yet decided. As the plea 
in this case sets up the alleged expiracy of two 
patents a French and a German one—the case is 
brought within the second contingency specified in 
Section 4887, and there is therefore no escape from 
| judicial construction of the word ‘ term.”’ 

There ought not to be any doubt as to the proper 
interpretation to be given to the words ‘‘ expire at 
the same time with the one having the shortest 
term.”’ They should be given the same interpreta- 
tion as substantially the same words have been given 
by Congress in the previous Acts above referred to. 

In Claflin cs. Commonwealth Insurance Co. (110 
U. S., 81), the Court said : 

‘We are bound to take the words of the law in their usual, 
ordinary, literal meaning, and to construe the two provisions in the 
different sections in the same sense which, in previous statutes, had 
uniformly been given to them, and not invent a new application and 
relation of the two clauses without any indication whatever of any 
intention on the part or Congress to that effect.” 

Congress said that when there was a previous 
foreign patent the American patent should in no 
ease be in force more than seventeen vears. Con- 
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But Congress also knew, as has been shown, that 
under the foreign law the original term might be 
extended for seven years. Congress, therefore, in- 
tended that the American patent should have the 
benefit of so much of the extended term as might 
give the full period of seventeen years to the Amer- 
ican patent by saying ‘Sand in no case shall it be in 
force more than seventeen years,’? which duration 
it could not possibly have had if it had expired with 
the original term of ten, twelve, fourteen or fifteen 
years of the foreign patent. 

This again illustrates the rule that the definition 
of the word ‘‘ expiration’? or ‘‘expire’’ as used in 
reference to foreign patents means the termination 
of the statutory grant by the efflux of the period 
therein mentioned, saving always the American limit 
of seventeen years, and not the cessation of the ex- 
clusive right if otherwise occasioned. 

Congress also knew that the foreign laws provided 
that for a breach of a condition subsequent, such as 
a failure to pay an annual tax or to manufacture or 
to keep up the sale within the given country, the 
inventor could be cut off from enforcing his rights. 
Congress knew this for it had done the same thing 
itself, and it intentionally omitted in 1870 and in 
Section 4887 to visit the foreign and local penalty of 
curtailment upon the American patentee. 

To correctly appreciate this point requires that 
the nature of a patent should be observed. It is of 
adual nature. The statute says it is ‘‘a grant to 
the patentee, his heirs or assigns, for the term of 
seventeen yvears.’’ This is its first feature —the grant 
of a term of seventeen years. 

The second feature is the exclusive right to make, 
use and vend which it creates. 

The two are not inseparable or indissoluble. 

The patentee may convey his exclusive right or he 
may convey the patent grant. He may sell the ex- 


elusive right for ten years Or more or less and then 
die. The patent grant will go to his personal repre- 
sentative and the exclusive right woald remain in 
its owner, and on his death during the term would 
zo to his representatives. 

The patent grant may be seized and sold on execu- 
tion and the purchaser would get the parchment but 
nota right to make, use or vend. 

\ receiver or a State assignee in bankruptcy may 
take and sell the parchment, but the purchaser does 
not get a right to make, use or vend. 

Stephens os. Cady, 14 How., 528. 
Stephens es. Gladding, 17 How., 448. 
Gordon os. Anthony, 16 Blateh., 234. 
Asheroft os. Walworth, 1 Holmes, 152. 
Agai vs. Murray, 105 U. 8., 128. 

These illustrations show that there may be two 
owners, one of the patent grant proper and the other 
of the whole or less of the exclusive incorporeal 
right and therefore that Letters Patent are of a dual 
nature—a gvrant of a term anda creation of an ex- 
elusive right. 

So also a patentee may sell fora sum in gross the 
exclusive right to make and vend. He may also 
vrant an exclusive right to use. If he did both, he 
would stil! remain the owner of the patent. The 
proprietor of the exclusive right to make and vend 
might abandon that right to the publie. If he did, 
such abandonment would not affeet the patent nor 
the exclusive right to se. 

This distinction is recognized in the French law 
‘Reeord, p. 7) and in the German law (Reeord, pp. 
9 and 10). 

It is also recognized in the Act of Congress of July 
i8th, 1832, which uses these words: 


} 


- 
~ 

~ 
~ 


; hy np) ATE of this Aet and thy privili (}é *& the Mi fe 


shall be and become absolutely void.” 
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Foreign laws are facts, and in the absence of proof 
our Courts will presume that the foreign law is the 
same as our Own. 

The failure to comply with a condition subsequent 
does not, under the American law, affect the patent 
gcrant of the term, but only the right to the exclusive 
privilege. 

By Sections 14 and 15 of the Act of July 4th, 1836, 
i. patentee was authorized to bring an action for 
damages fer a violation of the exclusive right se 
cured by the patent, and Section 15 said : 

* That the defendant in any such action shall be permitted to plead 
the general tssue and to give this Act and any special matter in evi 


dence * tending to prove that the description and specifica- 


tion filed by the plamtiff! does not contain the whole truth relative to 
hisinvention, * * * or that the patentee, ifan alien, at the time 
the patent was granted had failed and neglected, for the space of 
eighteen months from the date of the patent, to continue on sale to 
the public on reasonable terms the Invention or discovery for which 
the patent issued, * * * ineither of which cases judgment shall 
be rendered for the defendant, with costs.”’ 

So that under the American statutes, which pro 
vide for a compliance with a condition subsequent 
the breach of such condition did not vo at all to the 
term of the patent, but only to the right of the 
patentee to enforce his exclusive privilege. In the 
absence of any evidence that the foreign law is dif 
ferent from our own In this regard, such effeet and 
such only, should be here given for the failure to 
comply with a eondition subsequent under the 
foreign patent law. 

This same distinction between the patent grant, 
and inecorporeal right which it creates, marks the 
English Patent Act, and the remedy which it gives 
for a breach of a condition subsequent is precisely 
that which was given by the Act of 1836 for a simi 
lar failure. The English Act says : 

‘The term limited in every patent for the duration thereof shall 
he fourteen years from its date. 


S 


But every patent shall, notwithstanding anything therein or in 
this Act, cease if the patentee fails to make the prescribed payments 
' ithein tive pres ribed times.” 

What this ‘‘ceasing’’ practically is, is shown by 
the Act: 

|. Neglect to make the payment may be condoned 
by the Comptroller. 


2. And then the Act says that 
If any proceeding shall be taken in respect of an infringement 


the patent committed after a failure to make any payment within 


the prescribed time and before the enlargement thereof, the Court 
before which the pro ecding is proposed to be taken may, if it shall 
fit, refuse to award or give any damages in respect of such in 
This is permissive and not mandatory—is in dis- 
eretion gives the plaintiff a right of explanation to 
the Court, and establishes that it is not the patent 
crant whieh is affeeted by the non-payment, but the 
incorporeal right only, as under the Act of 1836. 
The Canadian law provides that 
The defendant inany such action may specially plead any de 
t which by this Act or by law would render the patent 
Court shall take cognizance of that special pleading 


i f the facts connected therewith and shall decide the case 


This shows that notwithstanding the default which 
renders the monopoly void the patent grant sur- 
vives and may besned upon, and that the avoidance 
must be pleaded as under the Act of 1836. 

\rticle 4 of the French law provides that every 


‘ 


patent shall be subject to the payment of a tax as 
follows 
ry shall be paid by yearly installments of one hundred 
naityv of forfeiture if the patentee allows any year 
witl t paving the tex.’ 
=. | . ~ : ‘ 
\rticie 3Yv provides as follows : 


in a mn f nouiment or an action for forfeiture mav be 
ns interested therein These actions , . 
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shall be brought before the Civil Tribunal of the First Instance and 
before the tribunal of the domicil of the owner of the patent. The 
case shall be examined and decided in the form prescribed for sum- 
mary matters by Article 405 of the following articles of the Code of 
Civil Procecure. Whenever the absolute annulment or forfeiture of 
a patent has been pronounced by a judgment or final decree, notice 
shall be given to the Minister of Agriculture or commerce and the 
annullment or forfeiture shall be published in the form prescribed by 
Article 14 for bringing patents to public notice, that is, by Royal or- 
dinance inserted in the Bulletin des Lois.” 

The result of the non-payment of the yearly tax 
is a penalty of forfeiture. This is different from the 
annulling of a patent, but both the annulment and 
the forfeiture require, in order to render them effi- 
‘acious, that an action should be brought in the 
designated tribunals and be by them decided before 
any result follows in France from the failure to pay 
the tax. 

The ‘‘penalty of forfeiture’ arising from the non- 
payment of the tax has no effect under the French 
law upon the patent grant. 

What the effect is of such non-payment under 
that law is specifically stated in Article 32 above 
quoted, as follows : 

‘The following shall be deprived of all their rights: (1) The 
patentee who has not paid his annuity before the beginning of each 
year of the term of his patent.” 

This result does not affect the term of the French 
patent, but simply deprives the patentee of the 
right to enforce his monopoly thereunder, if any 
one chooses to contest such right. The patentee is 
not deprived of his right to his possession of the 
parchment granted term. That remains undis- 
turbed, and may be enforced as here unless the de- 
fendant sets up the forfeiture or brings an affirma- 
tive action for annulment. 

The German law provides that— 

‘* The duration of a patent is fifteen years. A patent lapses if the 
patentee fails to pay the fees within three months, at the latest, after 


: ie lared vod ifter the ey 
tee fails to work his invention in 


it least to do everything that ts 


statute the lapsing of a patent is 
of the right to enforce the exclusive 
leclaring a patent os void "isa judi- 
reg performed is of no wider effect 
a Federal Court, reaching, as 

ts frequently do, the declaration that 


estern Co. rs. Ansonia Co. (114 U.S., 
he Court concludes: 


lis that both the patents sued 
per Pulp Co. (23 Wall, 596), the lan- 


1446 je therefore yoid for whnt of nov 


mean that the term of the Ameri- 
thereby terminated, but it simply 
the ease so arising the Court reached 
that the monopoly right is void, leav 
mntouched both as to point of owner- 
lity of further enforcement against 
int of the former defense, or as 
evidence should show that such 

is untrue in point of fact. No 
ition Should therefore he accorded to 
decree under the foreign law than 
ly becomes void and that the right 
mes void by reason of the neglect 

; Presumably, in the absence of 
the foreign laws are as our Owl, and 
foreign patentee may bring his 
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action, and unless the plea sets up the non-payment 
of the tax or the failure to manufacture, he would 
be entitled to recover. 

This view is sustained by Article 32 of the French 
law, which says as follows : 

‘*The following shall be deprived of all their rights: (2) The 
patentee who has not worked his discovery or invention in France 
within the term of two years from the date of the signature of his 
patent, or has ceased to work it during two consecutive years, unless 
in case of one or the other he justifies himself as to the causes of his 
inaction.” 


This establishes the right of the patentee to sue 
upon his patent and to present such justification. 
If he fails, the result does not affect the term of his 
patent but only deprives him of his right to enforce 
the monopoly. Therefore, the patent grant does 
not, ipso facto and per se, terminate by reason of 
the failure to work the invention for two years, but 
such failure merely temporarily suspends the right 
of enforcing it. 

It results, therefor, that the ‘‘term limited for 
the duration of the’? Canadian ‘ patent,’ which 
‘‘shall be fifteen years”? ; for the duration of the 
English ‘* patent,’ which ‘‘shall be fourteen vears 
from its date”’ ; for ‘‘the duration of the French 
patent, which shall be five, ten or fifteen years”? ; 
for ‘the duration of-the’’? German ‘* patent, which 
is fifteen years, the term commencing with the day 
following the day of application,’ is recognized 
under the foreign law as a distinet grant from that 
of the exclusive privilege, and that it is such privi- 
lege and not such grant which lapses or is declared 
void by a failure to pay the tax or to continue the 
manufacture. | 

The Canadian Act uses the words ‘‘ shall expire,”’ 
‘*to cease,” ** become null and void’? and ‘‘be ad- 
judged to be void.’’ 


the words ** termination, 

ment ’’ and ** revocation. 
aex the words ‘expiration of 

| ‘*‘ revocation. ” 

ous words 1s persuasive evi 
refers to a different act or fact, 
they are not synonymous, and 
words ‘“‘expire,’’ ** expiration,” 
ition of the term means the termina 
efflux of time of the period expressed in 
leneh also would seem to be the Proper 
f the words in Section 4887, ** as to 
me time with the foreign patent, or 
more than one with the one having the 
i fhe foreign grant alone expresses 
| Section 4887 speaks of it (7 pra 
ir at the moment of the issuance 
itfent a then expressed duration 
fanti applies to the life of the American 
teaches thereto until such term * ex- 
hat this is the proper construction is 
he <t clause of the opinion in Bate Co. 


nd 9 Sup. Ct. Rep., 229). 
ect of the failure to pay the annual tax 
facture within the realm, or of importing 


realm, is ipso farto to kill the foreign 
such effeet is a penalty. Its result is 
rives the patentee of his property as a. 
of his doing or not doing a designated 
punishment inflicted by the government 


oing that which it requires. Such act 
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es the punishment for such wrongs exclu 


he country which is injured and the Fed- 


will not assist in enforcing it (Wisconsin 
127 LL. S.. 267: De Brimont os. Penni- 


lateh.. 44] 
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A foreign sovereign who has a demand of a civil 
nature against any person here may prosecute it in 
our Courts (11 Wall., 167). If, therefore, a foreign 
government found its patentee here it might sue him 
to have the foreign patent declared void for non- 
payment or non-manufacture or mal-importation in 
accordance with its law, and if it brought such suit 
it would be defeated because the penal laws of a 
country do not extend beyond its own territory and 
cannot be enforced by the Courts of another country 
(Id.). 

A fortiori, will not our Courts enforce the foreign 
penalty against an American citizen claiming under 
an American patent, and punish him for the breach 
of a condition subsequent under the foreign law of 
which he was presumably ignorant and which he 
had no right to prevent. That which could not be 
directly gained by the foreign government cannot 
be gained by indirection by declaring, as against an 
American citizen, an American patent to have ter- 
minated by reason of a violation of a foreign pena! 
statute. 

The word ‘‘term’’ as used in Section 4887 is the 
same word as is used with reference to leases both 
in the instruments themselves and in statutes refer- 
ring thereto. Thus, for illustration. the statute of 
New York (1 R.S., 514, See. 28, subdivision 1), pro- 
vides that certain officers may summarily remove a 
tenant in certain cases, the first of which is where 
the tenant holds over after the expiration. of his 
term. The appellant Oakley had violated an agree- 
ment as to cutting wood which was claimed to work 
a forfeiture of his term. The Court (15 Wend., 226), 
by Savage, Nelson and Bronson, JJ., said : 


s 


‘*This is not the expiration of the term referred to in the first sub- 
division of the 28th section. The statute means expiration by lapse 
of time.” 
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. 7 ‘ ‘ , 

In Beach rs. Dixon (9 N. Y.. 35), the Court of 
Appeals ina similar case said: 

Oal ¢. Schoonmaker, 15 Wend., 226, is in point. That case 

ration of the term’ a forfeiture by breach of a con 

meant, and the determination of that case is plainly 


Is the analogy applicable to a patent ‘‘ term” ? 

In Russell rs. Ledsam (14 Mees. & Welsby, 581), 
the original patent for fourteen years was issued on 
the 26th of February, 1825. A renewal was granted 
on the 26th of February, 1839, and the objection 
was taken that the renewed patent was issued after 
the expiration of the original patent. The Court 


said: 
estion is whether the day of the date of the first letters 
patent v re ive or exclusive. In this case the question is when 
e term given by the patent commences, and the same rule would 
to the commencement of a term which, if it is to run from 
of the lease, includes the day of the date. If so, the date 
would be included and the patent would expire at midnight on the 

f bs mriiary i= 34 
_ (1 eo . » ‘ 
Johnson 7s. MeCullough, 4 Fisher, P. C., 
172. 


Johnson rs. Onion, 3 Hughes. 290. 


The true judicial view would seem to be as stated 
by the Supreme Judicial Court of Massachusetts in 
Farnum es. Platt (8 Pick., 338). One Garlick leased 
a marble CVU’ for ten years. He sold the realty 
on the 14th of September, 1822, to Farnum, the 
plaintiff, by a deed which contained the following 
clause : | 

Reserving also the use of the quarry until the expiration of the 

[ have heretofore made,” i 

The lease was subsequently and on the 5th of Octo- 
ber, 1822, cancelled by consent of the parties 
thereto. Garlick’s supposed right in the quarry 
was thereafter sold to the defendant, and the action 
was by Farnum against him in trespass for passing 
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toand from the quarry to work it. It was con- 
tended by the plaintiff that the reservation was 
only till the expiration of the lease and that when 
the lease terminated by the agreement of the par- 
ties all Garlick’s rights under the reservation ceased. 
The Court said : 

‘This lease, or agreement which had the effect of a lease, was by 
consent of all parties to it cancelled after the execution and delivery 
of the deed to Farnum, and he contends that, on such cancellation, 
he held the land under the deed, free from the right secured by the 
reservation. Wedo not think this is the true construction of the 
reservation, but that its effect was to exclude from the operation of 
the grant the use of the quarry by Farnum during the time pro- 
vided in the agreement for its continuance. This is the most natural 
construction, and such as was intended ‘by the parties at the time. 
The words ‘ until the expiration of the lease” mean until it shall 
expire according to the terms of it, and not the termination of it by 
anew agreement between the parties to it. And the reservation 
enures to the use of the lessor as well as the lessee; for it saves the 
quarry from the operation of the deed, for the time, as much as it would 
if the reservation had been for the unexpired time, without any mention 
of the lease. ‘Therefore, Garlick or those lawfully holding under him, 
would not be liable in trespass for taking stones from the quarry.” 

The words in italics are illuminating as well as 
instructive. 

If these views commend themselves, then it results 
that an American patent is not in any way affected 
by the ‘‘lapsing,”’ ‘‘ ceasing,” or ‘‘voiding”’ of a 
foreign patent in a foreign country as a result of a 
failure there to pay taxes, or to manufacture the 
thing patented or as the result of mal-importation. 


CLARENCE A. SEWARD, 
J. M. DEUEL, 
Of Counsel for Plaintiff. 


December, 1889. 
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lam not prepared tosay that the applicant is compelled in his 
ssue, or disclaimer,-to discard the subject of that English patent 
which has been forfeited by the non-payment of the tax required by 
the English law. The provision of our statute which declares that 
every patent granted for an invention which has been previously 
patented in a foreign country shall be so limited as to expire at the 
same time with a foreign patent, appears to alone create a limitation 
as to the full prescribed term, without regard to local laws upon 
which matters may arise after such term has commeneed to run, 
iffecting (temporarily, perhaps) its continuance.”—10 O. G., 3. 
[ S. er rel. Koecuin vs. MARBLE, 22 O. G., 1366. 
(n inventor taking out a patent in the first instance in this 
untry is entitled to a seventeen year’s protection; but if he has 
obtained letters patent in one or more foreign countries, 
no. while not deprived of his right to a patent here, the term to 


which the law in such case limits his protection is a period not 
extending beyond the date of the expiration of that one of the foreign 
natents first expiring 


Supreme Court of the United States, 


Cart Pout and CHARLES ZOLLER, 
Appellants, 


VS. ) 


THE ANCHOR BREWING COMPANY, 
Respondents. 


In addition to the briefs presented on behalf of the 
appellants in this case the Edison Electric Light Com- 
pany, in view of the vast interests involved in this con- 
troversy, begs permission to submit the following brief : 


I. 


The plea in this case avers that prior to the time of 
granting letters patent to the appellants under our 
patent laws the invention had been patented under the 
laws of France, and of Germany, by letters patent issued 
respectively on the 3d, and on the 6th days of Sep- 
tember, 1877, for terms of fifteen years each ; and that 
the patent issued from the American office to appel- 
lants for seventeen years was subject by its provisions 
to the limitation prescribed by Sec. 4887 of the Re- 
vised Statutes, by reason of such French and German 
patents (see Exhibit A, page 4 of Record). 


Under the provisions of said Section 4887, there 
more than one foreign patent, only that one of 
foreign patents ‘ having the shortest term” is of 

importance to the question presented in this case ; 

i the term of the American patent must be limited to 
such “shortest term,” unless that term exceeds seven- 
teen % Wn which Ciisé the ferim 1S to be seventeen 


¥ ; ~ 


eit. 

Hence, under Sec. 4887, the term of the American 
patent is ascertained and fixed by /aw, upon the condi- 
on of things actually existing at the time of the 
vranting of the American patent,and not at some future 
time upon the happening of some future accident or 
event | 

lhe grant of the American patent. is for a definite 
term ascertained or ascertainable at the time it issues 
upon the then existing facts and is for the full term 
that can be enjoyed by virtue of the right conferred 
by the then controlling foreign patent. Therefore, the 
moment it appeared that by the foreign patent having 
the shortest term the right of enjoyment was granted 
for a term of fifteen years from the date of its issue, 
the term of the American patent became a definite and 
fixed’ period for the unexpired portion of such fifteen 


vs irs 


II. 


if this he not Le then where there are several for- 
eign patents there can be no possible mode of accu- 
rately determining which of the several has “ the short- 


est term” within the meaning of the statute. All is 


afloat upon a sea of uncertainty. There can he fifty 
foreign patents. Suppose there are, in fact, twenty 


having unexpired terms ranging from ten to fifteen 


Der te ene wont a wollae 


Se ca UY nn ay, 


years? If the one of the twenty having “ the shortest 
term,’ is not to be definite and fixed wpon_ then 
existing facts in order to establish the term of 
the American patent at the time it issues, then 
it necessarily follows that the ‘“/ferm” of the 
American patent is a shifting and variable quantity de- 
pendent upon some future incident that may happen to 
any one of the twenty foreign patents terminating 
the rights of enjoyment under it. ‘The one having the 
longest apparent term of the twenty may be the first to 
be forfeited or destroyed by non-payment of fees or 
failure “to work the patent” as required by the law of 
its home. That one becomes, then, the one ‘“ having 
the shortest term,’ if the statute means the cutting 
short of a term by subsequently accruing accidents or 
events, that may work forfeiture of enjoyment under 
the foreign patent. The Commissioner of Patents has 
ruled (and such is the practice) that it is not necessary 
to define in the American patent, the limitation of the 
term under Sec. 4887, but that it may be in form for 
seventeen years, which term the statute cuts down to 
the shortest term of any general foreign patent then 
existing. 

But we respectfully insist that the statute (Sec. 4887) 
means nothing of the kind claimed by our opponent. 
It means that the patent issued under its provisions 
shall be for a full term of seventeen years, as pro- 
vided by our laws, unless the invention has been 
previously patented in a foreign country for a less 
term, in which case the term of the American patent 
shall be measured by the remainder of the term for 
which the foreign patent was granted upon its issue, 
or 1f several foreign patents have been granted, then 
by the remainder of the shortest term for which any 
one of such patents was granted. This. construc- 
tion makes the statute definite and certain under the 
maxim that that is definite and certain which is capable 
by its own language of being made so. It enables the 


patentee, and our Commissioner of Patents to under- 
stand detinitely what is granted and what is acquired 
upon the issue of the American patent ; and does not 
subject the American patentee to consequences over 
which he may have no control, that may afterwards 
vccrue to the foreign patent by the neglect, misconduct 
or hostility of its owner. And it respects the established 


rule of construction; that all penal laws must be 
strictly construed, and nothing can be implied “ for the 
purpose of imposing or extending a penalty.” 
Bonell vs. Griswald, 80 N. Y., 128, and cases 
there cited. 


Itt. 


The construction claimed by the respondents of Sec. 
i887, requires the Court to interpolate in the statute a 
provision that expressly subjects the term of the Ameri- 
can patent to every provision of law of the foreign country 
by which the foreign patentee may lose or forfeit his 
rights of enjoyment for the full term of the patent in that 
country by reason of future failures to comply with or 
perform some duty or act which such foreign laws im- 
pose upon him as a subsequent condition of future en- 
joyment. But Congress had no such intent. In limit- 
ing the ferm of the American patent by the shortest 
term of a foreign patent, it merely intended to substi- 
tute one fixed and certain period of time for another, 
to wit, the remainder of an existing foreign term, for 
the tixed and definite term which our general statutes 
would grant in the absence of such foreign term. There 
was no intention to subject the substituted term to the 
laws of the country which had created the patent ; nor 
to impose upon the American grant any forfeiture 
which the foreign laws had then or might thereafter 


impose upon its patent. 


Such a construction would inject into the American 
patent, conditions and limitations which would render 
it substantially worthless. There is no policy of prin- 
ciple which requires it, for how is it of the least im- 
portance that our Government in granting a patent for 
an invention which it adjudges to be useful and meri- 
torious for our country, shall concern itself at all with 
a question of the continued operation of the invention 
in a foreign country, or with a question of taxes or 
annuities to be paid to such foreign country. 

Why should it subject its own patentee to a loss of 
his patent here, for some neglect or omission to obey 
the requirement of a foreign statute, whether or not he 
has any interest in or control over such foreign patent ; 
or if the American patentee owns the foreign patent 
but finds it of no value there, then why should he be 
compelled to maintain and work at loss an unprofitable 
patent abroad or forfeit his valuable American patent ; 
or suppose the invention to be patented in numerous 
countries, each patent dependent upon its own laws, 
why should our country destroy its patent because in 
the one from which it takes its measure of term, the 
patent may be forfeited for some neglect, while the 
patents of all other foreign countries remain in full 
vigor? ‘These questions only address themselves to 
matters of public policy, but they may be rightly con- 
sidered when the construction claimed for a_ statute 
operates to unport and attach to American patents 
conditions of foreign law which Congress has _ not 
chosen to adopt anu enact. 


IV. 


It cannot justly be supposed that Congress, in enact- 
ing Sec. 4889, intended to subject the American patents 
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~ issued’ under its provisions, to the laws of any 
foreign countrv so that the rights of the American 


ntee under his patent shall be at all times at the 


merey of foreign laws and foreign owners or assignees 

who may be interested and intensely anxious to destroy 
American patent. 

On the contrary, Congress intended to give to the 


tee under its laws proprietary rights (of immense 


value in some instances), and to measure the enjoyment 
f them for a definite and declared term, made certain 
in each instance by an existing fact, to wit, the unex- 


| term of an existing foreign patent. It intended 


rteainty and not an uncertainty: and, therefore, not 


to import into the measurement of the term the incerti- 


of foreign statutes that ary exist to-day and to- 


row be repealed; or the adjudication of courts 


might assert the enjoyment of a term forfeited or 
ror \ rolation oft eonaditions subsequent, or other 


em 11 which Congress or the country has no 
<t. and over which. no control. 

- undoubtedly true that France and Germany 

ibsolute control over their own. patent laws. 

f them may repeal, modify or change them 

pleasure at any moment. Suppose they 

eng t- in wisdom o}1 folly, to abolish all patent 

md enact that hereafter there shall be no 


! Loa D patents in those countries. Of course the 
} rents rpinine (| il} thre pie A. having in such Cause ho law 
to sustain them, would wholly cease; but what effect 
th, it have upon thie Am rical patent issued before 
repeal under Section 4887 of our statutes. None 
itever, we insist, for the American patent does 

' lepend Hypo tiie eC ntinue 7 existe nce of foreign 
thoug! when issued it took its ferm from 

: existing ten? nnder such laws. The ques- 

‘ ld remaim asit now is; what was the then 
existing term of the foreign patent which was to 


American patent; that fact 


once ascertained and applied cannot be changed 
by any subsequent contingency even though it be 
the abolition of all patents and patent laws in the 
foreign country. Or, instead of abolishing the statutes, 
suppose the foreign country shall enact that all patents 
oranted for fifteen years shall be patents for twenty 
years. Would such a law enlarge the term which ex- 
isted when the American patent was granted, and make 
it seventeen years under the ultimatum of Section 4887 ? 
Or would it leave the term just as adopted when the 
patent issued? Clearly the latter, because the term 
was a definite period when adopted by force of our 
statute and not to be diminished or enlarged except 
by the laws of the United States properly enacted. 

This construction makes the term fixed by our stat- 
ute, a definite and certain one. It enables the patentee 
and the patent officials to measure with accuracy what is 
sranted and what is acquired, and does not subject the 
American patent to consequences over which the pat- 
entee may have no control, to prevent or avoid. 

This construction is the only safe one for American 
patentees. The other construction turns the batteries 
of all enemies of the American patent, not to legitimate 
contests in American courts, but to a base guerilla war- 
fare in foreign countries wherever patents for the 
invention have been issued to destroy the foreign patent 
by forfeiture or some violation of foreign law; which 
they can by fraud or otherwise, without difficulty, 
accomplish. In Germany “ A patent lapses if the 
patentee renounces the same” (see Carpnael’s P. Laws, 
p. 208). What hinders the owner of such a patent 
PENOUNCING the same for the express purpose of killing 
the American patent ? If it had been the purpose of 
Congress to create such a condition of things there 
would be no ambiguity in the language of the section. 
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VI. 


But it is claimed (and that is the chief argument of 
our antagonists) that this Court in the late case of Bate 
vs. Hammond has given a different construction to Sec- 
tion 4887. The Court below so read divers detached 
sentences of the opinion in the Bates case (separated 
from their context, or not read in the light of the ques- 
tion then under consideration) and regarded itself bound 
by their supposed effect to construe the statute contrary 
toits own judgment. But with all deference, we submit 
that the case now under discussion was not presented by 
the Bate case, nor involved in any question then con- 
sidered and decided. The question in that case was 
whether the term of a foreign patent included the entire 
period of time which by the statute under which it was 
issued the patentee was entitled, as matter of legal right 
to take and enjoy ; or was limited by the language of 
the instrument which referred to the statute without 
setting forth the legal mghts of the gran- 
tee under it, The Court held, in legal effect, 
that the statute of Canada was to be read 
with the patent for the purpose of ascertaining the 
actual TERM of the patent; and having thus ascer- 
tained the term, Sec. 4887, made that term (15 years in 
that case) the term for which the American patent was 
issued. There can be no donbt as to what was really 
intended to be decided. The Court used the phrase 
expiration of patent, in some instances where it in- 
tended to speak of the expiration of the term of the 
patent, and out of this inadvertence it is urged that the 
Court intended to hold that whenever by forfeiture or 
default of the foreign patentee or owner of the patent, 
he should lose the right of enjoyment of the patent, 
that loss would change the term of an American patent 
from that which existed when such patent was issued 
to the period when the forfeiture accrued. That the 
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STATEMENT. 


The issue is made upon the bill of complaint and the 
defendant’s plea thereto. 


The bill of complaint alleges: 


ist. That Letters Patent of the United States No. 
213,447 were issued to the complainant Carl Pohl, 
March 18, 1879, for an improvement in barrel and cask 
scrubbing machines, a copy of which Letters Patent 
is annexed to the bill of complaint. 


2d. That such Letters Patent were issued ‘‘ subject to 
the limitation prescribed by section 4887 of the Revised 
Statutes, by reason of German patent dated September 
6, 1877, and French patent dated September 3, 1877, 


pies of which Letters Patent, translated into: Eng- 
sh. are annexed to the bill of complaint. 


|. That the complainant Charles Zoller bas an interest 
in the Letters Patent, as assignee of Carl Pohl, the 
patentee, 


ith. That the defendant has infringed Letters Patent 
No. 213,447 by using machines containing the improve- 
ments described in said Letters Patent, to the injury 
of complainants. 


The defendant, without making answer to the bill of 
omplaint upon the merits, pleads— 


st. That the Geriman Letters Patent, referred to in the 

bill of complaint, were issued to the complainant Car! 
Pohi, September 6, IS77, prior to his application for 
the United States Letters Patent No. 215,447, and 
were for the same invention as therein described. 


2d. That in the year 1880 the German Letters Patent 
became and were forfeited, by reason of the failure of 
the complainant Pohl to pay the annuities, and to 
work the invention in the Empire of Germany, as re- 
quired by the law of May 25, 1877, subject to the pro- 
visions of which said German Letters Patent were 


issued 


d Phat the Letters Patent of France, referred to in 
the bill of complaint and cited in the United Letters 
Patent. were issued September 8, S77, also before the 

pplication for the United States Letters Patent No. 
213,447, and were for the same invention as therein 


That the said Letters Patent of France also be- 
ind were forfeited by reason of the failure of 
the complainant Pohl to pay the annuities and to 


work the invention in France, as required by the law 


of July 5, 1844, subject to the provisions of which 
said Letters Patent of France were issued. 


5th. That by reason of such forfeiture in Germany and 
in France, the said United States Letters Patent No. 
213,447 expired, and the term thereof ended prior to 
the time of the commencement of this action, under 
the provisions of section 4887 of the Revised Statutes 
of the United States. 


There is thus presented the concise question whether 
under the provisions of section 4887 a United States patent 
will expire upon the termination by forfeiture of a prior 
foreign patent for the same invention. 


Section 4887 reads in its applicable part as follows: 


‘* Every patent granted for an invention which has 
‘‘ been previously patented in a foreign country shall 
‘‘ be so limited as to expire at the same time with the 
‘“ foreign patent, or, if there be more than one, at the 
‘“ same time with the one having the shortest term.” 


The provisions of the law of May 25, 1877, subject to 
which the German patent was issued, is as follows (see 
Carpmael’s Translation): 


‘SECTION 8. For every patent a fee of thirty marks 
is to be paid on the issue of it. Except in the case 
of patents of addition, a further fee must be paid 
for each patent at the commencement of the second 
and subsequent year amounting the first time to 
‘fifty marks, and increasing by fifty marks each 
‘succeeding year. 


a 
* 


° 
~ 


‘*Secrion 9. A patent lapses if the patentee re- 
nounces the same, or if he fails to pay the fees 
‘within three months at the latest after they have 
‘* become due.” 


al 


n patent also bears upon its face this state- 


[he patent is already previously forfeited when 
the patentee has renounced it or when the annuities — 
vere not paid at the utmost within three monthsof 
f their falling due’ (Ex. C, p. 10). 


fhe provisions of the law of July 5, 1844, referred to 
n the Letters Patent of France, an abstract of which ap- 
ears on the margin of the patent (Ex. B, p. 7), are as fol- 


\rericLe 32. The following shall be deprived of 


Vii then rights: 


|.. The patentee who has not paid his annuity be- 
ore the beginning of each year of the term of his 


. 


rrAte nT. 


2. The patentee who has not worked his dis- _ 
covery or invention in France, within the term of 
two years from the date of the signature of his 
patent, or who has ceased to work it during two 
eonsecutive years, unless, in case one or the other, 

‘ustifies himself as to the causes of his inaction.” 


Point I. 


The question appears to be settled in the affirma- 
tive by the decision of this Court in the case of The 
Bate Refrigerating Co. ayainst Hammond & Com- ¥ 
pany, 129 U.S., 151. 


Prior to the decision in that case the question had arisen 
several times in the Circuit Court, and in each case it had 
been held that a United States patent granted for the same 
invention as a prior foreign patent would not expire upon 


the termination by forfeiture of such foreign patent, but 
would continue in life until the expiration of the time for 
which the foreign patent was originally granted. 


There are two classes of cases which touch the 
question. 


The one passes directly upon the point at issue, holding 
as above stated; the other passes upon a cognate question, 
holding that the life of the domestic patent is limited to 
the term for which the foreign patent was originally 
granted, and is not lengthened by an extension of the 
foreign patent, under a statutory provision giving the 
patentee the right to such extension upon the payment of 
an additional fee. 


The appellee herein insists that these two classes 
of cases are not only cognate but mutually dependent. 


The first proposition was decided in the second 
Circuit by Judge Wheeler in /H/lolmes Electric Protective 
Co. against Metropolitan Burglar Alarm Co., 21 Fed. 
Rep., 458; also by Judge Wallace, in 1886, in Padllard 
and others against Bruno, 29 Fed. Rep., 864. 

It is unnecessary to recite the facts of these cases; it is 
sufficient that they pass directly upon the question at issue, 
holding that the forfeiure of a foreign patent does not 
affect a United States patent subsequently granted for the 
same invention. 

The second proposition stated, namely, the exten- 
sion of a prior foreign patent does not affect a United States 
patent for the same invention, was held in the Second Circuit 
by Mr. Justice Blatchford in 1879 in Petssner v. Sharp, 16 
Blatch., 383. Also by Judge Clifford in the Circuit Court 
for the District of Rhode Island in 187s in Henry against 
The Providence Tool Co.,3 Ban. & A., 501. Also by 
Judge Nixon in the Circuit Court for the District of New 
Jersey in 1882, in The Bate Refrigerating Co. against Gil- 
lett and others, 18 Fed. Rep., 553. 


circuit and in the same case in 1877, 51 Fed. 


- 
~~ 


mn. 809. Mr. Justice Bradley followed with reluctance 
triction of the sftatifte viven ly Judge Nixon upon 
Nixon had 
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trolling, and the life of the domestic patent cannot be af- 
fected by anything subsequent to its grant. 


An examination of the cases above cited, in 
which the exact question now under discussion was at 
issue, will show that they rest upon the same construc- 
tion. 

In Holmes Electric Protective Co. against Metropolitan 
Burglar Alarm Co. (supra), Judge Wheeler, after citing 
section 4887, says: ** This seems to mean that the term of 
‘the patent here shall be as long as the remainder of the 
“term for which the patent was granted there, without 
‘reference to incidents occurring after the grant. It 
‘‘ refers to fixing the term, not to keeping the foreign 
‘* patent in force.” 

ln Patllard against Brunwo(supra), Judge Wallace, after 
citing the authorities above quoted from, says: ‘* Accord- 
‘ing to the construction thus placed upon the section, it 
‘should be read as though it declared that the United 
‘* States patent is to expire at the same time with the term 
‘of the foreign patent previously obtained for the same 
‘invention, or, if there be more than one, at the same 
‘time with one having the shortest term. Upon this 
* construction the duration of the term of the United 
‘States patent is fixed when the patent issues according 
to the maxim 7d cerlunme est quod certum reddit potest,” 
and continues using the thought and in condensed form 
the language of Judge Clifford in /lenry against The Provi- 
dence Tool Company: ‘Upon any other construction, 
‘neither the Commissioner of Patents, nor the patentee, 
‘nor the public would know the duration of the grant. 
* The term of the grant isthe period of duration expressed 
“ain the grant.” 

That Judge Wallace regarded lis decision as resting upon 
the construction adopted in the Bate Refrigerating Com- 
pany case, and kindred cases cited, is conclusively shown 
by the last clause of his opinion, iS follows: The argu: 
‘ment in the present case would lead to a construction of 
‘the section which would fix the duration of a United 


patent by the extension of a foreign patent, or 
the renewal of one capable of prolongation like the Aus- 
| - 


There seems, therefore, to be no escape from the conclu- 


tirat birt I | owe of cases as deeide (| by the Cuireuit 
wuurts, are supported by the same arguments and rest 
the same construction of the statute, and the way 1s 


prepared to consider the decision of this Court in the one 


os eases in) it ‘ tT gag 7 pon the other class. 


The decision of this Court in Bate Refriger 
atine €o againt Hammond & Co... decided Janu- 


S80, 190 U.S.. 151, overruling the Circuit Court 

on tenbiitins th in extension of the foreign patent did 

ot cuaretn | extend the domesti« patent, also overruled 

Klectiic Protective Co. against Metropolitan 

tie (*, med) Patllard against Brune, and established 

of. ontraryv rule. the one now contended for by appellee, 

is effectually as though th present question had been di- 
; eo t] it 


in regard to such decision, it is respectfully 
submitted 


aL if effect | to overthrow the proposition of 
nstruction upon which all of the cases herein cited rest, 
Ime that the life of the domestic patent is measured 
he original grant of the foreign patent, 
not affected by any occurrence happening after its 
., ~ nstriet n of the statute 1s given AS the 
} | h case, and the overruling of the 
» cg errules the construction of the statute to which 
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if the attempt to show that both classes of cases 
te] iumely, those holding that an extension of the for- 
tent and those holding that a forfeiture of the for- 

do not affect the domestic patent, rest upon 


9 
the same foundation, namely, the proposition of construc- 
tion that the life of the domestic patent knows no other 
measure than the original term of the grant of the foreign 
patent, has been successful, it must follow that the rever- 
sal of either class of cases does, in effect, reverse the prop- 
osition upon which it rests, and, irrespective of the lan- 
guage used, overthrows all cases which rest upon that prop- 
osition. 

The case of Padllard against Bruno must fall with the 
case of The Bate Refrigerating Co. against Gillett. 

Of the two, standing upon the same foundation, one 
cannot be taken and the other left. 


Seconp.—Not only is the effect of the decision 
of this Court, as just stated, namely, to negative 
that construction of the statute which would measure the 
life of the domestic patent by the term of the original 
gyrant of the foreign patent, but such is the unmistakable 
purport of the language of the opinion. The Court say: 


‘* Two propositions as to the construction of this section 
are contended for by the appellant. 


. 
~ 
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‘“(2.) That the declaration of the section, that every 
‘‘ patent granted for an invention which has been pre- 
viously patented in a foreign country, shall be so lim- 
‘ited as to expire at the same time with the foreign pat- 
ent, or, if there be more than one, at the same time 
with the one having the.shortest term, does not mean 
that the patent so granted shall expire at the same time 
‘ with the term to which the foreign patent was in fact 
‘limited at the time the United States patent was 
‘granted; but that it means that it shall expire when the 
foreign patent expires, without reference to the limita- 
‘* tion of the term of such foreign patent in actual force 
at the time the United States patent was granted.” 


This proposition as to the construction was approved by 
the Court. 


trned by this Court means, then, 


| expire when the foreign 
reference to the limitation of the 
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This language and reasoning are hostile to the construc- 
tion adopted in Holmes Electric Protective Company 
against Metropolitan Burglar Alarm Company and Paal- 
lard against Bruno. 

In the former case it was held that ‘‘ the term of the 
‘‘natent here shall be as long as the remainder of the term 
‘for which the patent was granted there, without refer. 
‘fence to incidents occurring after the grant.” 

In the latter case it was held ‘“ upou this construction 
‘‘the duration of the term of the United States patent is 
‘‘fixed when the patent issues.” 

This Court say that the United States patent ‘‘ shall ex- 
‘“pire when the foreign patent expires without reference 
‘‘to the limitation of the term of such foreign patent in 
‘factual force at the time the United States patent was 
‘* oranted.”’ 

These two propositions of construction cannot both 
stand. 

The one makes the original term of the foreign patent 
the standard of measurement, without reference to in- 
cidents occurring after the grant; the other makes the in- 
cidents occurring after the grant, if any, the standard of 
measurement, without reference to the original term of 
the foreign patent. 

The one rejects what the other adopts, and adopts what 
the other rejects. 

In Henry Huber and ano. vs. N. O. Nelson Manu- 
facturing Co., May 25, 1889, 38 Fed Rep., 830, the precise 
question now at issue was considered by Judge Thaye:, 
and the decision was in accordance with appellee’s con- 
tention hereinbefore expressed. 

Judge Thayer, after referring to ail the cases hereinbe- 
fore cited, says: ‘‘ Three of the cases above cited were ex. 
‘“pressly overruled by the United States Supreme Court, 
‘in Bate Refrigerating Co. vs. Hammond, 129 U. 5S., 
‘151, and in my judgment the decision in that case over- 
‘“ turns as well the principle on which the other Circuit 
‘* Court decisions were predicated. The Supreme Court 
‘“has clearly discarded the doctrine that an American 


|” 
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patent must necessarliv havea fixed term, which may be 
lefinitely ascertained at the time Letters Patent are 
inted, by holding (as in cases cited) that the duration 


of thi Lmerirean patent IS dependent upon circum. 
stances that effect the duration of the foreign 
monoply The arguments used in the 
that decision lead logically to the 

nelusiot that United States Letters Patent, 
ibject to the provisions of section 4587, 

| in force no longer than the foreign patent having 

the shortest term; that the life of the domestic patent is 


measured by the actual duration of the foreign patent, 

und may be abridged as well as lengthened by circum. 

stances which operate under the foreign law to abridge 
wzthen the foreign monoply.” 

\nd the record herein shows that Judge Wallace reached 


came conclusion 


Point If. 


Considered upon the merits of the question, the 
same conclusion must be reached. 


if the question under discussion can be regarded as 
pen since the decision of this Court in The Bate Refriger- 
fing Companys case, the following considerations are 


The decisions of the Circuit Courts, holding that the 
rfeiture of a foreign patent does not abridge a. subse- 
juent domestic patent for the same invention, and the 
argument of counsel for the appellants herein are based 
upon these two propositions: | 


ist. The word ‘‘ term,” used in section 4887, means the 
term of years appearing upon the face of the foreign 
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patent, and that the expiration contemplated by the 
section refers to the termination of such term by efflux 
of time. 


2d. The application of the contrary rule would make 
the duration of the domestic patent uncertain as to 
time, and possibly dependent upon the failure of the 
foreign patentee to perform some trival or absurd 
condition linposed by the foreign law. 


First.—In answer to the contention that the word 
‘‘term,” as used in section 4887, has reference to the term 
of years appearing upon the face of the foreign patent, 
and that such term is controlling, we answer: 

Ist. The word ‘‘term” in section 4887 is used for the 
purpose of designating one of two or more foreign 
patents. It has no reference to the life of the domes- 
tic patent; that is covered by the preceding clause. 
The word accomplishes its full purpose when it desig- 
nates which of two or more foreign patents shall be 
referred to in determining the life of the domestic 
patent in cases where the foreign patent expires by 
efflux of time. The provision by which the life of the 
domestic patent is limited is found in the words 
‘* shall be so limited as to expire at the same time 
‘* with the foreign patent,” which ‘‘ time,” it 1s con- 
ceded, may be shown by evidence 77 pazs. ‘To expire 
means to die, whether such death results from age or 
early disease. ‘To support the contention of appel- 
lants, the word ‘‘ term” must be taken from its place 
and proper reference, and given another place and a 
different reference, with the effect to change the 
manifest meaning of an independent provision of the 
statute. 


2d. It may be conceded by the appellee that the word 
“term,” when used in respect of a grant, has refer- 
ence ordinarily to the time named in the grant, but 
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when found in a statute it must be so construed as to 
make all parts of the statute harmonious and consist- 
ent. The application of the word, with the meaning 
claimed. to ascertain the life of the domestic patent, 
results in two inconsistent provisions of the statute. 
The clause ‘‘ expire at the same time with the foreign 
patent "is independent and unambiguous, and if the 
section ended there its construction could not be a 
matter of doubt, and the subsequent provision should 
be so construed, if possible, as to be consistent there- 


This rule of construction is well settled, and 1s 
stated by the New York Court of Appeals in applying 


+t to this word ‘‘term,” as follows: 


[n determining the question now before us the 
mart is to be guided by the established rules of in- 
terpretation of written instruments. It is not com- 
pelled—indeed, it 1s not permitted —to give absolute 
and unqualified effect to a single section or clause of 
however direct, plain, and unambiguous, 

dered by itself alone, the language may be, if 

ther provisions inconsistent with a literal 

ted interpretation of such clause or sec 

sSstie repugnance is irreconcilable, in which 


is the duty of the Court to preserve the par- 
tention, so far as is consistent with the 

ongh this may lead to the rejection 

thordinate and secondary provisions ” 

ple « el. Mason ws. McClave, 99 N. Y., 83, 89). 

in the case cited the New York Court of Appeals 
is giving struction to the statute authorizing the 
appointment of Police Commissioners tn the City of 


New York section 30 of that statute provides that 
missioners ‘‘shall hold their offices for six 
rs Section 25 provides that “every head of de- 
partment and person in this section named (includ- 

gy Police Commissioners), except as herein other- 
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‘“wise provided, shall hold his office for the term of 
‘“six years, and in each case until a person is ap- 
‘*pointed in his place.” The Court held that having 
regard only to the provisions quoted, the word ‘ term” 
would mean the full period of six years, yet, In view 
of other provisions, the word term was _ so restricted 
as to cover only such portion of the six years as was 
left after deducting the time during which the prior 
mcumbent held over. 

The use of the word ‘‘term ” in the last clause of 
section 4Ss87, if there be given to such clause a “ lib- 
eral and unrestricted interpretation,” makes such 
clause inconsistent with the preceding clause. Apply- 
ing the rule above quoted. if such inconsistency does 
not amount to “irreconcilable repugnancy,” ‘it 1s not 
permitted to give.absolute and unqualified effect ” to 
such clause, if the ‘‘repugnancy is irreconcilable” 
such clause must be rejected, as an aid to ascertain 
the life of the domestic patent in forfeiture cases, as 
being a ‘‘subordinate and secondary provision” It 
would still perform its full office in designating which 
patent of two or more shall be referred to. to ascer- 
tain the life of the domestic patent, in cases where no 
forfeiture of the foreign patent occurs. 

The rule of construction contended for is stated in 
kaw vs. Marsteller, 1 Dallas, 3887-340 (2 Cranch, 10), 
as follows: ** In searching for the literal construction 
‘of an act, it would seem to be generally true that 
‘positive and explicit provisions comprehending in 
“terms a whole class of cases, are not to be re- 
‘strained by applving to those cases an implication 
“drawn from subsequent words, unless that implica- 
“tion be very clear, necessary and irresistible.” 

If the word ‘‘term” be regarded as synonymous 
With ‘life’ the whole difficulty vanishes, and the 
two clauses of the section are consistent. 


bd. The argument based upon the use of the word 


“term” in section 4587, may be well answered by 


it 


considering the ill treatment which that argument 
has already received in the application of the section 


Im gnestion. 


The contention of appellants is that the *‘ term ” of 


i patent means always the term of years named 1n 
the original grant, and that where the life of one pat 
ent is measured by the term of another, the original 
grant of the latter is the only measure of the former. 

Take, for illustration, a United States patent granted 
or seventeen vears. The ‘‘ term” is seventeen years. 
It is afterwards discovered that there is a prior Cana- 
dian patent for the same invention granted for five 
years. The “term” of the domestic patent is now 
found not to be ‘ fixed” by the original grant, but to 
he changed to five years : 

But it will be said that the existence of the prior 
Canadian patent was capable of ascertainment at the 
time of the issue of the United States patent. True; 
but that fact does not touch the present argument, 
which is, that the “‘term ” cannot be ascertained by 
reference to the original grant 

[It mav still be claimed that the statute makes the 

term,” ¢.e., the original grant, of the foreign patent. 
the measure of the life of the domestic patent, and so 
tow held by the Circuit Courts in the cases cited: 
but (waiving for the present our contention that the 
word ‘‘term” as used in the section was not intended 

» measure of the life of the domestic patent which 
has been considered above) we now know that, upon 
he performance of certain conditions, such ‘*term ’ 
f the foreign patent may become ten vears, and again 
tifteen vears, and that the “‘ term” of the domestic 
patent is extended to keep pace with it. 

We submit that the construction aiready given to 
the section takes all force from the argument based 
upon the use therein of the word ‘*‘ term.” A meas- 
ure, which is itself so fluctuating, cannot make 


fixed” that which it measures. 


— 
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4th. In the same connection a learned attempt is made 
to show that the word ‘‘ expire,” as used in section 
4887, refers to ‘‘ the termination of the original grant 
by the efflux of the time therein granted.” It is suf- 
ficient to say in answer : 


(a.) The effort is ill-directed. The attempt is to con- 
strue the principal provision of the section so as to 
make it consistent with the complainants’ reading 
of a ‘‘subordinate and secondary: provision.” As 
above suggested, the clause ‘‘ to expire at the same 
time with the foreign patent” has reference solely 
to the life of the domestic patent—-the question at 
issue, while the word ‘‘ term ” is used to indicate 
which of two or more possible foreign patents shall 
be referred to when the expiration is by efflux of 
time. In determining the present question, the 
prior clause is the principal one, and is applicable to 
all case, while the latter is subordinate, and in many 
cases superfluous. ) 


(6.) The Supreme Court repudiates such a reading of 
the word ‘‘ expire.” It ascertains the date of ‘‘ ex- 
piration ” without reference ‘‘to the limitation of 
‘the ferm of such foreign patent in actual force at 
‘the time the United States patent was granted.” 
Certainly expiration cannot mean the termination 
of the ferm by efflux of time, when the date of ex- 
piration is ascertained without reference to the lim- 
itation of the term. 


SEcOoND.—In answer to the argument that the applica. 
tion of the construction contended for by appellee would 
make the duration of the domestic patent uncertain as to 
time, and possibly dependent upon the failure of the for- 
eign patentee to perform some trivial or absurd condition 
imposed by the foreign statute; we submit— 


ist. The element of uncertain duration has clearly been 
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excluded as a factor in the case by the decision of this 
('ourt in the Rate Pee frigerating (‘'o. Case. A PpOs- 
sible extension causes no less uncertainty as to time 
than a possible abridgement. The fixedness of the 
of its inception is lost in either case. 
Judge Thaver, in the Huber Case, says: ** The whole 
‘ controversy seems to hinge on the question whether 
‘the term of the domestic patent is fixed at its incep- 
‘tion by the terms expressed on the face of the short- 
‘est foreign patent, or whether the life of the Amert- 
‘can patent may be to an extent uncertain, and 1s 
‘subject to contingencies affecting the life of the 
The Supreme Court of the United 


term at the tim 


* fours aa pate Hit 
; Seat, s cee to hy ive adopted the latter view.” 


2d. Notwithstanding the decision of this Court in the 


Bate Refrigerating ¢ OM pany case, the learned counsel 


for the appellants still insist that under section 4887 
the term of the domestic patent must be fiwed al its 
ov, and on that proposition base their prin- 


single supposition, briefly stated. 


} 


wee vss 
cipal igileti \ 
will show the fallacy of this argument. 

An American patent issues in usual form, and 
aa) seyentee ti Vears, which Is the ** term ” of the 
subsequently ascertained that a prior 


patent. im 
nt has been granted for the sameinven 


Canadian pate 
tion for the “‘term ” of five years. Undey the au- 
thorities and = the practice of the Patent Office the 
‘term or “life or “period of duration,” what- 
ver if niay be called, of the American patent, is 


ibridged from seventeen vearsto five vears. Subse- 


’ 
gat 


Canadian patent, by compliance of the 
patentee with the provisions of the Canadian law, 
itmay be, without the knowledyve of the holder 
f the Amencan grant, obtains an extension of the 
Canadian patent for five years: again the ‘‘ term ” or 
‘life of the American patent, under the rule of 
the Bate Refrige rating fompany case, changes, and 


becomes ten years. The Canadian patent 


the **term — 
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is again extended five years, and the ‘‘term ” of 
the American patent becomes fifteen years. Wehave 
here, under the application of rules which cannot 
be questioned, three changes in the ‘‘term” of the 
domestic patent, one abridgement and two extensions, 
and under the laws of some foreign countries the 
number of extensions could be greatly increased. 
What has become of the element of ‘‘ fixedness at 
time of inception,” so strongly insisted upon by coun- 
sel for appellants? And it issubmitted that the argu- 
ment based thereon falls with its elimination. 

It 7s settled beyoud controversy that the “term” 
of a United States patent which is within the pur- 
view of section 4887, cannot be fired, at the date of 
issue, by reference to something which is certain at 
that trme. 

Conceding that, the fallacy of the argument under 
consideration is manifest, and we are permitted to 
take a further step in our supposed case, and include 
another abridgement of the domestic patent, logically 
resulting from a forfeiture of the foreign patent 
The domestic patent still follows, pard ratzone, the 
mutations of the elder patent. 

A compariscn of the causes which result in pro- 
longed life in the one case, and expiration in the 
other, will aid in determining whether the statute 
compels the one and forbids the other. 


(a.) Both results are reached by operation of provisions 
of foreign laws which have no counterpart in our 
own laws. | 


(b.) Both are possibilities, and only possibilities, exist- 
ing at the issue of the domestic patent. 


(c.) Both are, or may be, dependent upon the act of a 
foreign patentee or assignee, whose interest may be 
hostile to thatof the holder of the United States 
orant. 


d.) Both results may be accomplished without the 
knowledge, intervention or assent of the owner of 


the domestic patent. 


e.) Both result in making the duration of the domestic 
patent uncertain. 

It is thought that the foregoing presents all the objec- 
tions based Lipon the idea of a fired term, urged by counh- 
sel for appellants to the construction contended for by ap 
pellee, and they apply equally to the construction adopted 
by this Court in the Bate case. If not regarded as con- 
trolling in that case, how can they be in this? 


dd. The argument and the exhaustive abstract of for- 
eign statutes appearing in the appendix to one of the 
briefs submitted in opposition, might, with propriety, 
be presented to Congress in an attempt to procure an 
amendment to section 4887, but it is difficult to see y 
how they can aid in the construction of the statute . 


nis enacted. 


ith. The evil which counsel for appellants represent as 
likely to follow such construction, in so far as it Is 
not imaginary, results not from the statute or its ap 
plication, but from the ill advised acts of inventors. 
No hardship is imposed upon the resident inventor by 
saying to him that he must first obtain the protection 
of a domestic patent, or subject himself to the incon. 
venient application of the laws of that country where- 
in he first obtains protection. The statute was not de- 
signed to protect inventors against their own foolish 
acts 
This consideration has apparently entirely escaped 
the attention of counsel for appellants, whose ATL U- 
ment seems to proceed upon the theory that the 
damages which they foresee are unavoidable and 
attend every patent. Whereas no patent issued to a 
resident Inventor can be brought within the operation 
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of the section except through the fault of the inventor. 
lt can hardly be claimed that Congress anticipated 
such ill advised act, «nd enacted the statute as a pro- 
tection against it: hence: 


sth. The argument not only loses its force as against the 
appellee, but retroacts against the appellants, when 
regard is had to the evident intent of Congress in the 
enactment of the statute, and herein 


(a.) Manifestly the statute has not reference, pri- 
marily, to inventors who are residents of the United 
States. The right of such resident inventors to a 
monopoly for seventeen years, unaffected by the pro- 
visions of foreign statutes, is easily secured, care 
only being had not to make sale of a birthright for 
the pottage of a premature foreign patent. The 
resident inventor, who first obtains for his inven- 
tion the protection of a foreign government, ought 
not to complain, if, in respect of such invention, he is 
granted no other privilege by the home government 
than suchas is given to a subject of such foreign 
power. Congress could hardly have anticipated 
that any resident inventor would first obtain a for 
eign patent, or have had such tender regard for the 
interest of one who might do so as to enact for his 
benefit section 4887. 


(b.) The section clearly has reference to a foreign in- 
ventor, who, having obtained Letters Patent from 
his home government, makes application here for 
Letters Patent for the same invention. In such case, 
Congress, recognizing the usages of nations, grants 
to such inventor, by section 4887, the right to ask 
for a monopoly limited in respect of time: (1) to 
expire at the same time with the foreign patent; or, 
(2\ if there be more than one, at the same time with 

the one having the shortest term. The double lim- 

itation. shows a carefully expressed intent that the 


©) 


foreign patentee should receive protection here only 
so long as he receives like protection abroad. The 
provision has its origin in a regard for the comity 
of nations, but national courtesy cannot demand 
the granting to a foreigner of privileges here, which 
his own government denies him at home. 

The purpose of the patent laws is, by rewarding 
inventors, ‘‘to promote the progress of science and 
the useful arts.” It must be assumed that every 
provision of those laws is in furtherance of such in- 
tent. It is possible to see how such intent can be 
furthered by granting to a foreigner a monopoly so 
long as his own government grants a like monopoly, 
but it is not possible to see how such interest can be 
furthered by continuing such monopoly after his 
own government, for good cause, has withdrawn its 
protection, and the invention has become _ public 
property abroad. | 


It is respectfully submitted that the argument drawn 
from the manifest intent of Congress is in support of 
appellee’s contention. 


WILLIAM J. TOWNSEND, 
Of Counsel. 
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CARL Pont and CHARLES ZOLLER, 
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an No. 1269. 


THE ANCHOR BREWING CoMPANY. 


Appeal from the Circuit Court of the United States for 
the Southern District of New York. 


Motion to Advance. 


This suit was in equity. It was brought on U.S. Letters 
Patent, No. 213,447, dated March 18th, 1879. 

The defendant interposed a special plea in bar in which 
it was, among other things, alleged as follows : 


‘‘That at the time of the issuing of said Letters Patent, and at the time of 
his application therefor, the said complainant, Carl Pohl, was thence and 
hitherto has been and now is a citizen of the Empire of Germany; that prior 
to the issuing of said U. S. Letters Patent, No. 213,447, and prior to his said 
application therefor, the said compjainant, Carl Pohl, had made application 
for the issue to him of Letters Patent of the Empire of Germany for the same 
alleged invention shown, described and claimed in said U. 8. Letters Patent, 
No. 213,447, and thereafter, and prior to his said application for said U.S. 
Letters Patent, and on the 6th day of September, 1877, by a decision of the 
Imperiai Patent Office of tiie Empire of Germany, Letters Patent, No. 975, 
were issued to the said complainant, Carl Pohl, for said alleged invention; 
that said German Letters Patent were public patents and were for the term of 
Jifteen years, and by the terms and provisions thereof, the rights and obliga- 
tions of the said patentee, the said complainant, Carl Pohl, were determined 
by the law of patents of May 25th, 1877; that under and by the provisions of the 


said law of May 25th, 1877, the said patentee was required to pay certain 
annuities on said Letters Patent, and to work the said invention in the Empire 
of Germany in the manner and for the term specified in and by said law, and 
in default thereof, the term of the said German Letters Patent would expire, 
and the rights and privileges of the patentee thereunder would become for- 
feited and cease as by said Letters Patent, or a duly authenticated copy there. 
of, will more fully appear; that the said patentee, the said complainant, Carl 
Pohl, neglected and failed to pay the annuities, and neglected and failed to 
work the said invention in the Empire of Germany in the manner and time 
required by said law, whereby and by reason whereof, and under and in pur- 
suance of the provision of said law of May 25th, 1877, the said German Letters 
Patent, No. 975, in the year 1880 became and were forfeited, and the term and 
time thereof expired, aud the rights and privileges of the complainant, Carl 
Pohl, thereunder ceased. 

‘That prior to the issue of U. S. Letters Patent, No. 213,447, and prior to 
his said application therefor, the said complainant, Carl Pohl. had made a,,pli- 
cation for the issue to him of Letters Patent to France for the same alleged 
invention shown, described and claimed in said U.S. Letters Patent, No. 
213,447, and thereafter and still prior. to his said application for said U. S. 
Letters Patent, and on the third day of September, 1877, Letters Patent, No. 
120,164, were, by the proper authorities of the Government of France, issued to 
said Carl Pohl, for said alleged invention ; that said Letters Patent of France, 
were putlic patents and were for the term of fifteen years, and by the terms and 
provisions thereof, the same were issued in view of and subject to the provi- 
sions of the law of July 5th, 1844, and the rights and privileges of the patentee, 
the said complainant, Carl Pohl, were limited by and subject to the provi- 
sions of said law; that under and by the provisic * of said law of July Sth, 
1844, the patentee who failed to pay his annuities, as required by law, before 
the beginning of each of the years of the duration of his patent, or who failed 
to put his ‘nvention in working order in France within two years of the signa- 
ture of the patent, or who ceased, during the two years consecutive, such 
working, would forfeit all right under such Letters Patent as by said law, or a 
duly authenticated copy thereof, will more fully appear; that the said patentee, 
the said complainant, Carl Pohl, neglected and failed to pay his annuities as 
reyguired by said law of July 5th, 1844, and neglected and failed to put his 
said alleged invention in working order and force within two years from the 
signature of said Patent, and the said patentee, the said complainant, Carl 
Pohl, ceased, during two years consecutive, such working; whereby and by 
reason whereof, and under and in pursuance of the provisions of said law of 
July 5th, 1844, the said Letters Patent of France, No. 120,164, became and 
were forfeited, and the time and term thereof expired, and the rights and priv- 
ileges of the complainant, Carl Pohl, thereunder, ceased and determined. 

‘That by reason of the premises, and under and in pursuance of the pro- 
visions of Section 4887 of the United States, the said Letters Patent, No. 
213,447, prior to the time of the commencement of this suit, expired and the 
term thereof ended, and at the time of the commencement of this suit the said 


complainants, Carl Pohl and Charles Zoller, had no interest in or title to the 
said Letters Patent, and no exclusive or other rights or privileges thereunder. 

‘‘ Wherefore and by reason of the premises, the said complainants have no 
equitable claim against this defendant, and this court of equity has no juris- 
diction and ought not to take cognizance of or entertain this suit; and this 
defendant, The Anchor Brewing Company, pleads this fact to the whole of 
said bill, and demands judgment of this honorable Court whether it ought to 
be compelled to make any answer to said Bill of Complaint, and prays that it 
may be hence dismissed with its reasonable costs in this behalf most wrong- 
fully sustained.” (Record, pp. 13, 14, 15.) 


The patent sued upon contains this provision : 


‘‘ Now, therefore, these Letters Patent are to grant unto the said Carl 
Pohl, his heirs or assigns, for the term of seventeen years, from the 18th day 
of March, one thousand eight hundred and seventy-nine, the exclusive right to 
make, use and vend the said invention throughout the United States and the 
Territories thereof, subject to the limitation prescribed by Section 4887, Rev. 
Stat., by reason of German Patent, dated September 6th, 1877, and French 
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Patent, dated September 3d, 1877. 


The plea was set down for argument (p. 16), and was 
heard and was sustained, and the bill was dismissed with 
costs (p. 19). 

The opinion of the Court below is contained in the record, 
which is printed (p. 17). 

The question involved in the suit may be briefly stated 
as follows: 

‘Is the term of an American Patent for seventeen years affected by the 
failure of a foreign patentee, having a previous foreign patent of a defined and 
expressed term of years for the same invention, to pay the subsequent annual 
taxes or to manufacture subsequently within the realm (within that term), as 
required by foreign law ?” 


In the decision of this question there are a very large 
number of American citizens largely interested. They are 
affected by the decision below, in their position as paten- 
tees, assignees and parties complainant and defendant in 
various litigations now pending in the Circuit Courts, and 
progress in which will be necessarily delayed, unless this 
motion can be entertained, until the decision of this Court 
in the present suit. Such delay will render further liti- 
gation by other parties necessary to preserve their rights, 
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and by all of which the already overburdened courts will 
ve impeded in the disposition of other causes pending be- 
fore them. 

The ways in which the interests of owners of American 
patents are affected are various. In cases where the failure 
to pay foreign taxes, ete., has already occurred, that fact 
is capable of being set up, and is set up in many cases, as<¢ 
defence; with the necessary effect of suspending any prac- 
tical enjoyment of the patentee’s American rights until 
such cases shall have reached this Court and been deter- 
mined: and even if such determination is favorable to the 
defence, the patent in suit will have been running without 
avail to its owner, and in many cases will have run out 
altogether. 

[In another class of cases where the foreign patents are 
in foree, but are owned (as is almost always the case) 
by persons other than those who own the American 
patents, the American owner is obliged, if he wishes to be 
secure, to search out the foreign owners and tender to them 
the money needed for compliance with foreign laws. It is 
well known that this is now being done in many cases and 
that great confusion and alarm has seized upon the owners 
of American patents thus related to foreign patents. It is 
not only conceivable that foreign owners may not always 
be willing to act for the preservation of American patents 
in which they have no interest—except on onerous condi- 
tions but it is also conceivable that foreign patents in 
small countries may be sought and purchased by American 
infringers for the purpose of suffering them to lapse before 
the expiration of their ferms, thus producing a failure of 
the American patent for causes not contemplated by our 
Statute, viz., the breach of conditions subsequent, rather 
than the expiration of foreign terms. This state of things 
arises not from anything actually decided by this Court in 
the case of Bate 7s. Hammond, but from certain expres- 
sions contained in the opinion—upon a point not argued by 
eounsel and not involved in the facts of that case—which 


it is believed are misunderstood, and have been in fact mis- 
interterpreted and misapplied. The facts in the case of Bate 
Refrigerator Company os. Gillette, 31 Federal Reporter, p. 
809, did require a decision of this point of law, and that de- 
cision was expressed by Mr. Justice Bradley as follows : 

‘‘T do not think that this position is maintainable. The English Patent 
was granted for aterm of fourteen years, subject to be defeated by the non- 
performance of a condition subsequent. J do not think that the American 
Patent became subject to the same condition. The term of the English Patent 
fixed the term of the American Patent—nothing more and nothing less. The 
subsequent fate of the English Patent had no effect upon the American; the 
life of each after its inception proceeded independent of the other.” 


The facts in the case of Bate os. Hammond in this Court 
not being such as to call for any consideration of the ques- 
tion stated above, some of the terms employed by this 
Court in expressing its judgment upon the facts actually 
before it have nevertheless been misapplied and misunder- 
stood so as to bring in doubt a vast number of American 
patents, whose owners have relied upon the law as stated in 
the case of Bate Refrigerator Company os. Gillette, above 
quoted, and other concurring decisions in the Circuit. 

It is manifest that the question in this case is so related 
to the actual question in the case of Bate vs. Ham- 
mond as to be one case with it, and it is deemed by 
the petitioner to be within the principle and meaning of 
Subdivision 4 of Rule 26 of the Supreme Court. ‘The 
effect attributable to the misunderstanding of the decision 
of this Court is such as to make the question one of pecu- 
liarly grave public importance—justifying some action by 
the Court to set at rest doubts arising from the misinterpre- 
tation of the language of the Court upon points which were 
not discussed before it; and on which counsel should be 
heard before any judgment is reached. 

The grounds upon which the Court below proceeded are 
stated in its opinion. , 
A not dissimilar question arose in the Circuit Court of 


the United States for the District of New Jersey, and the 
decision of such Court thereon is appended hereto. 

In view of the antecedent decisions of the Circuit Court 
referred to in the opinion below in this case, and of the two 
decisions now ealled to the attention of this Court, it is 
respectfully submitted that the question involved is of suf- 
ficient general and public importance to permit this Court, 
in harmony with its rulings, to advance the cause for argu- 


ment. 


If. however, the Court should be of opinion that the 
motion should be denied, then the appellants respect- 
fully pray that such denial may be coupled with a decliara- 
tion by this Court, if it should be proper to make it, 
that the question now presented is open to the Circuit 
Courts to be decided upon its merits; and that the same 
was not intended to be embraced in or covered by the deci- 
sion in Bate Refrigerating Co. 7s. Hammond (129 U.S., 151). 


All of which is respectfully submitted. 


GROSVENOR LOWREY, 
CLARENCE A. SEWARD, 
JOSEPH M. DEUEL, 

Of Counsel for Appellant. 


Dated. New York, November 22d, 1889. 
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WALLACE, J.: | 

The bill of complaint alleges infringement by the defend- 
ant of letters patent of the United States, dated March 
18th, 1879, for improvement in barrel and cask scrubbing 
machines, granted to Carl Pohl of Dresden, Germany,upon 
an application filed January 3d, 1879, ‘* subject to the lim- 
itation prescribed by Section 4887 of the Revised Statutes, 
by reason of German patent, dated September 6, 1877, 
and French patent, dated September 3d, 1877.” 

The defendant has interposed a plea averring in substance 
that both the German and the French patent were issued 
to Pohl for the same invention described in, and prior to 
his application for, the United States patent; and that the 
German patent lapsed and the French patent became 
forfeited prior to the commencement of the _ present 
suit by reason of the failure of the patentee to pay the 
annuities and work the invention as required by the laws 
of Germany and Fiance in force when the foreign patents 
were granted. The plea alleges that the original term of 


each of the foreign patents was for fifteen years. The ple 
has been set down for argument, and the question for 
determination is whether by Section 4887, Revised Statutes, 
the United States’ patent expired when the foreign patent, 
having the shortest term,terminated by lapse or forfeiture, 
or whether it does not expire until the original term of 
such foreign patent expires. 

By the section in question the patent in suit is to be 
limited ‘* to expire at the same time with the foreign patent, 
or if there be more than one, at the same time with the one 
having the shortest term.”’ Until the decision of the 
Supreme Court in Bate Refrigerating Co. os. Hammond 
(129 U.S., 151), it was generally supposed that the time of 
expiration of this section was the time of expiration 
f the original term of the foreign patent, and 
that the duration of the United States patent was independ- 
ent of the contingency that the foreign patent might cease 
to be an operative grant prior to the term specified on its 
face by the breach of a condition subsequent. This was so 
decided in several adjudged cases (Paillard os. Bruno, 29 
Fed. Rep., 384; Bate Refrigerating Co. os. Gillett, 31 Fed. 
Rep., 809; Holmes Electrical Protective Co. os. Metropoli- 
tan Burglar Alarm Co., 21 Fed. Rep., 488). These decisions 
interpreted the statute upon considerations of publie policy 
ind convenience so imperative that it was thought they 
could not have been disregarded by Congress, and empha- 
sized the effect to be given to the word ‘* term ’”’ as used in 
the section. It was supposed that when Congress referred 
to the patent having the ‘‘shortest term’’ to d«fine the 
timeof the expiration of theUnited States patenc in case there 
should be two foreign patents the time of expiration in 

| cases was the end of the term of the foreizn patent; that 

term of a patent meant the period of duration expressed 
the patent; that in a legal sense a patent does not 
xpire’” until its term expires; and that a construction of 
the section by which the duration of the United States 


patent should be fixed when the patent issues, by applying 
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the rule id certum est quod certum reddi potest, was the 
more reasonable one and the one intended by Congress. 
And it had been pointed out that unless this was the 
true construction of the section neither the owner of the 
patent nor the public would know the duration of the grant, 
and that the United States patent might expire, if there 
were two foreign patents, at the same time with the 
one having the longest term, notwithstanding the language 
of the section that it is to expire with the one having the 
shortest term. ‘The decisions of the Circuit Courts, which 
have been cited, were not referred to in the opinion of the 
Supreme Court in Bate Refrigerating Co. os. Hammond ; 
but other adjudications of Circuit Courts in construction of 
the section which proceeded upon the same considerations 
were distinctly disapproved. These were Henry vs. Provi- 
dence Tool Co. (8 Ban. & A., 501), Reissner os. Sharp (16 
Blatchf., 383), Bate Refrigerating Co. vs. Gillett (8 Fed. 
Rep., 553), where it had been held that the time of expira- 
tion of the United States Patent was the end of the term 
expressed in the foreign patent, notwithstanding the pro- 
longation of the original term was a matter of right to the 
patentee and had actually been obtained by him. It is now 
urged for the complainants that the decision of the Supreme 
Court does not overrule or discredit the decisions of the 
Cireuit Court, which were not referred to and distinctly 
considered in the opinion, and is to be read as merely 
deciding the precise question in the case, which was 
whether an extension of the term of a foreign patent, which 
by the foreign law was a matter of right to the patentee 
upon complying with certain conditions, prolonged the 
duration of the United States patent. The opinion does 
not discuss the reasons for the construction given to the 
section; but it states that the point in controversy is 
whether the Onited States patent expires ‘‘at the same 
time with the term to which the foreign patent was in fact 
limited when the United States patent was granted,’’ or 
expires ‘‘ when the foreign patent expires without reference 
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the limitation of the term of such foreign patent in 
actual force at the time the United States patent was 
ranted ’: and it declares that the statute means ‘‘ that the 
United States patent shall not expire so long as the foreign 
atent continues to exist’’ and ‘‘is to be so limited by the 
ts, asa matter to be adjudicated on evidence in pats, 

is to expire at the same time with the foreign patent,’’ and 
is to be in foree so long as the foreign patent is in force.”’ 
The contention for the complainants would be justified if 
he opinion had suggested that the term of a foreign patent, 
thin the meaning of the section, may be deemed either 
re riginal term ex pre ssed in the patent Or a period of 
tion to which its life may be prolonged as a matter of 
ight and law in the country of its origin; orthat, although 
patent expires when its term expires, Congress did not 
to limit the life of an United States patent to the 
riginal term of the foreign patent. But in the absence of 
such suegestion, and by the extracts which have been 

en, it seems plain that the Supreme Court has not 
eceded to the interpretation adopted in the previous adju- 
licutions, as well as those not referred to in the opinion as 
that were. The opinion cannot be reconciled with the 

w that the statute intends that the United States patent 
nall have a fixed term, ascertainable when it issues, by 
rence to the term of a foreign patent. It does not attach 

ny significance to the word **term”’ as defining the period 
uration of the foreign patent or of expiration of the 
niteil States patent, but treats that period as one to be 
mcertained dehors the forelgen patent, by evidence in pais, 
mi without reference to any supposed inconvenience or 
neertainty to the publie or the patentee which may ensue 
consequence of their ignorance whether the patent is or 
‘notinlife. The statute is capable of the meaning that 
xclusive right to the invention here is to cease with the 
. naive righi of the patentee in any foreign country, or of 
neaning that it shall continue to exist for such period, 
exceeding seventeen years, as colncides with the short- 
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est term of any foreign patent. The Supreme Court seems 
to have adopted the first of these meanings. This is the 
view of the decision expressed in the recent case of Huber 
os. N. O. Nelson Manufacturing Co. (88 Fed. Rep., 830) ; 
and is the construction of the statute adopted by the Com- 
missioner of Patents shortly after the passage of the act of 
July 6th, 1870, in which the section first appears, in case of 
Mushet, 2 Com. Dec., 106. 

The conclusion thus reached is contrary to the impres- 
sions entertained at the argument of the plea; but a care- 
ful reading of the opinion of the Supreme Court constrains 
the conclusion that the plea must be held to be good. 


(Filed August 8th, 1889.) 


IN UL. S&S. CIRCUIT COURT, 


titsea if | fi} NEW JERSEY. 


WL ind Crarence A. Sewarp, for Plain 


ver. & Keer. for Defendant. 


<4 
n this ease is foraninfringement of Letters 
642, dated September 10th, 1882, granted 
nant. as assignee of Thomas A. Edison, who 
nal applicant therefor, inventor of the improve 
“ribed. The defendant has pleaded that a 
iiss ca reee nyvention heacl heen} issued to the said 


\. kelison by the Austro-Hungarian government, 
law of Februar Vv. ISSI, for the term of one year, 
ubsequent grant was made extending the term 

set revert icnnerct patent fora new term of one Vear, 
n the 3d day of Febrnary, 1883: that this 

\ tro-llungarian Patent was existing and unex- 
the patent in suit was granted, and that the 


n the 3d day of February, 1883, and 


=e 


ie 


hd 
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before the commencement of this suit, and thereby the said 
Austro-Hungarian patent then expired within the meaning 
of Section 4887 of the Revised Statutes, and that by reason 
of the premises the patent sued on had expired by opera- 
tion of law prior to the bringing of this suit ; and that this 
Jourt has no jurisdiction and ought not to entertain juris- 
diction of this suit, the plaintiff having a complete and 
adequate remedy at law. This is the substance of the plea 
and it has been set down for argument by the plaintiff. 

The bill alleges that the Austro-Hungarian patent has 
not expired, that it was granted for the term of fifteen 
years from its date and is now in full force and effect. 

The question thus presented concerns the proper mean 
ing and construction of Section 4887 of the Revised Statutes, 
and has recently been decided by the Supreme Court of the 
United States in the case of Sale Refrigerating 
Company vs. Hlammond, 129 U. S.,151, where the Court 
held that ‘‘ Under Section 4887, although in the case pro- 
vided for by it, the United States patent may on its face 
run for seventeen years from its date, it is to be so limited 
by the Courts, as a matter to be adjudicated on evidence 
in pais, as to expire at the same time with the foreign 
patent, not running in any case more than the seventeen 
years; but, subject to the latter limitation, it is to be in 
force as long as the foreign patent is in force.’’ 

This is decisive against the sufficiency of the defendant's 
plea in this case. Hence it must be ordered that the 
defendant's plea stand as an answer or part of an answer 
to the plaintiff's bill. 


Kiled Oct. Ist, 1889. 


(A true copy.) 


J. D. OLIPHANT, 
Yerk. 
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Supreme Court of the United States. 


CarL Pont and CHARLES: ZOLLER, 
Complainants and Appellants, 


VS. No. ro 


THE ANCHOR BREWING COMPANY, 
Defendant and Respondent. 


Brief filed by leave of Court on behalf 
of Nathan L. Heyman. 


On the 6th day of January, 1890, counsel for Hey- 
man presented a petition to this Court, setting forth, 
in substance, that the petitioner, Heyman, was the 
manufacturer and seller of the alleged infringing ma- 
chines for washing beer kegs, for the use of one of 
which by the defendant, the Anchor Brewing Com- 
pany, this swt was brought, and the guarantor of said 
defendant ; that the plea in the case only set up the ex- 
piration of two prior foreigu patents, one a German and 
one a French patent, when, as matter of fact, neither of 
the said prior foreign patents was the one ‘ having the 
shortest term,” but a preceding Austrian patent had 
been granted for a shorter term, and had expired before 
either said German or French patents, and, therefore, 
the effect of the expiration of said French and German 
patents was essentially a moot question; that the pe- 


Heyman, had asked the defendant to set up said 
\ustrian patent as a bar to the suit, but defendant had 
| alleging that plaintiffs’ counsel had agreed that 

this plea be overruled, then the defendant may set up 

. | Austrian patent, and both parties refused to 
said petitioner to become a party to the suit, and 
scontinued a suit formerly pending against him- 


fin which he had obtained leave to set up said Aus- 
vn patent, and that the plaintiffs had refused a tender 

the pecuniary judgment which can be recovered 
this suit, and said petitioner asked leave to inter- 


this appeal or to file a brief, or for general re- 


On the 13th day of January, 1890, this Court 
down an order permitting the petitioner 
» file a brief herein. The original motion being merely 
eave to file the petition, that being, as counsel sup- 
sel, the proper practice, as a preliminary step, be- 
fore a bearing could be granted, on notice UP OD Mare 
erits of the petition, they are somewhat In doub 
vhether thie prese nt leave is intended to permit the 
rief to embrace the merits of the petition or is to be 
ynfined to the record, as it stands, excluding all con- 
sideration of the facts set up in the petition. 
lf the former, counsel merely refer to the brief al- 
eaciy file (| when the petition was presented, and sub- 
mit that as the proper method of permitting petition- 
ers to intervene, and under the general prayer for re- 
lief. the record should be remitted to the Court 
below in order that the petitioner may there 
move to intervene and correct the plea by 
setting up the expiration of said Austrian patent, 
but do not deem it proper (because of said doubt) to 
include in this brief any further reference to that 
branch of the subject. If the latter is the correct inter- 
pretation of the permission granted by the Court, then, 
ipon the record as it stands, counsel for Heyman pre- 


sent the following considerations : 


First. 


As the plea is drawn, it should be overruled because 
— * it is fatally defective in not alleging that the German 
or the French prior foreign patents therein set up were 
all the foreign patents that had been granted or that 
either of them was, there being more than one of said 
prior foreign patents, ‘‘ the one having the shortest 
term” of all the prior foreign patents that may have 
been granted. 

The language of Section 4887 of the Revised Stat- 
utes, as respects this point, is as follows: ‘‘ Every pat- 
ent granted for an invention which has been previously 
patented in a foreign country shall be so limited as to 
expire at the same time with the foreign patent, or, 77 
there be more than one, at the same time with the one 
having the shortest term.” 

Where a plea shows that there is more than one 
foreign patent, it must expressly allege that the patent, 
the expiration of which is stated to limit the subse- 
quently granted United States patent, under the statute, 
is not only the one having a shorter term than one or 


more of said prior foreign patents, but is the one hav- 
ing the “ shortest term” of aJl. Otherwise its expira- 
tion might have no effect upon the United States 
patent. | 
It is true, then, the present plea alleges, as to the 
expiration of both the French and the German patents 
therein set up: ‘‘ That by reason of the premises and 
under and in pursuance of the provisions of Section 
4887 of the Revised Statutes of the United States the 
= - said U.S. Letters Patent” in suit “prior to the time 
of the commencement of this suit expired, and the term 
thereof ended ” (Rec., pp. 14, 15, fols. 22, 24), but this 
is not sufficient. 
The mere reference to the statute and the statement 
as to each of said patents that under and in pursuance 


of its provisions the patent in. suit expired because of 
the expiration of the German patent, and also because 
f the expiration of the French patent, may be intended 
}imply that, as to each of said patents all the facts 
existe:| which the statute requires iD order that its CX- 
piration should limit the American patent, and which, 
may be incidentally noted, is an inconsistent implica- 
n- but that is not enough. 
Where a statutors defense Is pleaded to the ettfect 
by virtue of the existence of certain facts the 
statute creates a bar to the plaintiff's claim, every fact 
SSE] tial to bring the statute into operaton must be ex- 
pressiy alleged Every intendment is taken most 
wwainst a plea, (Heard on Eq. PI. p. 90 and U. 


. lis How. 104). The omission, in the case sup- 

sed. to distinctly set forth such necessary fact is an 
mission to state a ¢ mplete defense. 

Phe same degree of certaintv is required in a plea 

ty as in pleas at law, (Heard on Eq. PIL. p. 85) 

| | the facts necessary to render the plea a com- 


jnitable bar to the case made by the bill, so. far 

ea extends, that the plaintiff may take issue 

t must be clearlv and distinctly averred.” Mit- 
Pleading, 208 (m p. 

in pleading a statute which creates a bar to the plain- 

the substance of the plea consists in the 


f matter necessary to bring the case within 


Mitford on Plead... 258 (mm. jp). 
Bogarduss Trinity Church, 4 Paige 178, 197. 


Saunders on PL and Evid... 830 (7m. pj. 
is vs. Masten. 11 Paige. 15. 17. 


oo. 
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Within well established rules therefore, the plea is in- 
fi nf very fact set forth in the plea may be true 
vet constat that either the German patent, or 


French patent set up in the plea were either of 


9») 
them, the patent the expiration of which could, under 
the statute, limit the duration of ti.e United States patent, 
If there was a prior patent having a shorter term than 
either of those pleaded, and the shortest term of all the 
prior foreign patents, a fact not inconsistent with the 
averments in the plea, then neither the French nor the 


German patent had, by its expiration, any effect upon 


the patent in suit. 

There is a further defect in the plea as relates to the 
French patent. There is no allegation that it expired 
by forfeiture or otherwise before this suit was brought 
and therefore is no answer to the jurisdiction of our 
Jourt. 

Counsel for Heyman, therefore, submit that the plea is 
bad upon its face, and should be overruled. 


Second. 


If, however, the Court shall be of opinion that 
the plea is sufficient as to its averments to raise 
the question of the effect of the expiration 
of either or both the French and German 
patents set forth therein, and assuming said patents to 
be the only prior foreign patents, then it is submitted 
on behalf of said Heyman, that on sneh assumption, 
the expiration of said German patent, being the only 
one of the two alleged to have expired before suit 
brought, limited the United States patent in suit, so 
that it expired before this bill was filed, and the equity 
side of the Court has no jurisdiction. 

The point which the appellants seek to make is, 
that, inasmuch as the said German patent is alleged to 
have been forfeited and to have ceased to exist before 
the end of said fifteen years, because of the failure on 
the part of the patentee to fulfill certain conditions 


the fulfillment of which the contibu- 
stents depended, a distinction exists be- 
| the weof Jute Si rrigerating “iom- 
i329 UU. S 151), deeided by this 
rinection takes this case out of 


. 4%? struction thpMon which that 


the foreign patent had been 

ars Wit pris rr ve «of renewal se - 
tentee as matter of right under the 
ro. Thre patentee applied 

rtan fees, which privilege 

bhe existence of the 


rireok et ifte) thy termin- 


Rew, expe » the present case 
t for fifteen years upon the 
pressed in the law under which 

r. ti t the patentee should make 


Treat TI ie mid iso work the ie 
1. canned mit ceased to exX- 
at oof the patentee 


the invention within 


~ i this. that there is no 

the effect of the United 

foreign patent is granted 

fifteen vears, if as matter of 

iven pe riod. whether 

f cage w 7h ther cause. The date 
reat) f sant foreign patent limits 
[ nited States patent. That is the 


mapateryt eoncinsion to iM derived 


rteont suit were expressed to he 
the limitation pre scribed by Sec- 
Revised Statutes, by reason of Ger- 
September Oth. IS77, and Freneh 
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The plea alleges that, pursuance to the provisions of 
the German law, the said German letters patent, ‘‘ in 
the year 1880,” (prior to the commencement of this 
suit) “became and were forfeited, and the term and 
time thereof expired, and the rights and the privileges 
of the complainant Carl Pohl, thereunder then ceased 
and determined.” 

This is an allegation of fact, and by the demurrer to 
the plea is admitted to be true. 

The only question, then is, what was the effect of 
this fact, under Section 4887 of the Revised Statutes, 
upon the patent in suit. 


I. 


Three interpretations of Sec. 4887 of the Revised 
Statutes have been argued for. 


First. It has been contended that the words, “ Every 
patent granted for an invention which has been pre- 
viously patented in a foreign country shall be so limited 
as to expire at the same time with the foreign patent, 
or if there be more than one at the time, with the one 
having the shortest term,’ mean that the United States 
patent shall literally ‘“‘ expire at the same time with the 
foreign patent ” ; that is, shall continue in force so long 
only as the foreign patent continues in force, so that 
the monopoly shall cease here at the same time that it 
ceases abroad. The words, ‘‘ the one having the short- 
2st term,’ under this interpretation, mean having the 
shortest actual term of existence, the word “term” 
denoting, in accordance with its frequent and correct 
legal signification, the period during which the patent 
is actually in force. 


Chis. as counsel for Heyman contend, is the correct 
erpretation, erm the one adopted by this (‘ourt in 
/> ite (- // smmonmd. 


. i it bas been contend dA that the words mean 
that the United States patent shall’ expire at the 
tion of the term of vears expressed upon the face 

eign patent at the time of its grant, without 
manl to the faet that said foreign patent may actually 
xpire and cease to Lean force before or may be pro- 


cred fter the en =) “aia period “i ) expressed pon 


Phis was t nterpr tation acdopted in several cases 
the Cyrenit Courts ancl ‘ xpress] \ overruled in 


Bate vs. Hammond. 


j lf hits been conte rele 7 that the words mea 

st The L niftec i: States praate iit shall expire at the ei- 

viration of the longest p riod for which it was possible 

the tore i? itent to last uniter the foreign law, 

t| t regard to the tact whethe) it actually continued 
ree to the end of that period or not. 


hy = tite pyre t ition has neve) received the sanevon 


he said ‘Aree interpretations are all the possible in- 
erpre tions of said Section 4887, anc only one of them 
in be correct, and the Adoption of one necessarily eX- 
ludes the other two 

Che considerations which support the rst of these 
eonstructions are 

let. [tis the on that is im closest contormits to the 
Steral and natural meaning of the language, apd that 
language 1s so explie t that no other than its literal 
Irie aping ean be adopted. The words * shall expire at 
the same time with the foreign patent ” are the controll- 
‘ne words of the section and mean exactly what they 
Say 


91. It is the one that accords with a distinct and in- 


9 


telligible policy, viz.: that when an invention is first 
patented abroad the monopoly here shall last no longer 
than the monopoly abroad. This policy prevails in 
most foreign countries, and is provided for in their 
patent laws. Section 4887, under the construction here 
considered, may, in view of this fact, be regarded either 
as retaliatory legislation, or as founded upon the same 
general policy that has led to the adoption of the like 
restriction in other countries. 

Carpmael Patent Laws of the World, pp. 15, 

43, 199, 288, 455. 


There is no argument in favor of the — second 
construction except the argument a’ inconvenient. It 
was argued that much inconvenience would 
ensue if the actual duration of the 
United States patent was unascertainable at the 
time of its grant, but left dependent upon an uncertain 
future event. To avoid this uncertainty a forced mean- 
ing was given to the language. The literal import of 
the unqualified language of the first part of the sen- 
tence “ every patent, etc., shal/ expire at the same time 
with the foreign patent,” was disregarded, and the word 
ferm was held to mean in substance ‘‘ term expressed on 
the face of the foreign patent,” and by retroactive effect 
to qualify the first part of the sentence, so that the said 
first part should be construed as if it read “ shall expire 


99 


at the same time with ”"—not the foreign patent—but 
the ‘‘term expressed on the face thereof.” The objec- 
tion to this interpretation is that it introduces an inad- 
missible qualification to the language, and, moreover, 
the actual inconvenience is not, as matter of fact, con- 
siderable, and the legislature must be presumed to have 
regarded it as altogether outweighed by the reasons for 
the adoption of the policy of not permitting the United 
States patent to outlast a previously granted foreign 
patent for the same invention. 


10 


The ‘hird proposed construction has /ess to recom- 
mend it than the second. It is based solely upon the 
same argument «hb inconvententi and requires greater 
violence to the language, for by no allowable use of lan- 
guage can the word “term” be held to mean “ period 
for which it is possible the foreign patent may last, if 
the foreign patentee complies with certain future condi- 
tions,’ and to give the word such a meaning and then 
construe the first part of the sentence so that it is qual- 
ified by that meaning, is to exceed the bounds of legal 
construction. 

This construction has not only not been sanctioned 
by any adjudicated case, but was expressly repudiated 
in (rramme Co. vs. Arnoux (21 Blateh. 450), which has 
never been overruled. 


II. 


The decision ot this Court in Bate Co. vs. Hammond 
is only consistent with the adoption of the jirst con- 
struction above stated, and 1s, therefore. inconsistent 
with the adoption of either of the other two proposed 
constructions. 

This appears from the language of the opinion and 
from a consideration of the prior Gases, which were 
either expressly or by | implication overruled by that 
decision. 

In Ff wTy US. Providence Tool Co. (3 B. X A., DO1), 
feeissner vs. Sharp (16 Bl., 383), Bate vs. Gillett (13 Fed. 
Rep., 953), and other cases, the Cireuit Courts had 
adopted the second construction above referred to and 
had applied that rule to cases where the foreign patent 
had been prolonged, and held that the original term 
expressed upon the face of the said foreign patent 


oe 
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ing 
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limited the United States patent notwithstanding such 
prolongation, and in Holmes Co. vs. Metropolitan Co. 
(21 Fed. Rep., 458) and Paillard vs. Bruno (29 Fed. 
Rep., 864), they applied the same rule to cases where 
the foreign patent had ceased to exist before the 
prescribed end of the term expressed on the face of the 
instrument, and held, as in the first case, that the term 
so expressed upon its face determined the duration of 
the United States patent, notwithstanding the actual 
determination of the said foreign patent before the end 
of the term of years named in the original grant. 

After this came the case of ute Co. vs. Hammond. 

In this case a prior Canadian patent had been 
granted for five years. Under the provisions of the 
Canadian law, which allowed that right to the patentee 
upon ‘the payment of an additional fee, the said 
Canadian patent had been prolonged ten years. The 
Court below, in aceordance with the rule established 
by the Circuit Courts, held that no notice could be 
taken of the prolongation and that the United States 
patent was consequently limited to five years from the 
date of the Canadian patent. The Supreme Court, 
overruling this decision, held that the prolongation 
should be taken into account, and that the United 
States patent was limited to fifteen vears from the 
date of the Canadian patent. 

What are the grounds for this reversal, as stated in 
the opinion of the Court ? 

The opinion (italics not in original) first states the 
proposition of the appellant to be that the declaration 


‘+ 


of the statute under consideration ‘‘ does not mean 
“that the patent so granted shall expire at the same 
‘“ time with the term to which the foreign patent was in 
‘ fact limited at the time the United States patent was 
‘“ granted; but that it means it shall expire when the 
“ foreign patent expires, without reference to the limita- 
‘ tion of the term of such foreign patent in actual force 
“at the time the United States patent was granted,” 


and states that the opinion of the Court upon this prop- 
osition is that the Bate United States patent does not 
expire before January 9th, 1892, “the time when the 

Canadian patent No. 6938 will expire.” 

This statement is explicit, and to the effect that the 
controlling event which limits the United States patent 
is the actual expiration of the Canadian patent, and the 
conclusion that such was the meaning of the Court is 
strengthened by what follows. 

\fter reciting the provisions of the statute the opin- 
on proceeds : 

‘These provisious of the Act of 1870, and of the Re- 

vised Statutes mean that the United States patent 

shall not expire so long as the foreign patent shall 


“ontinne to erisf - * but shall continue in 
re xo long as the foreign patent con- 
tinnes to erisf. 


This language directly implies that the American 


patent s/ yi expire when the forelgn patent ceases to 


The opinion then states that the, view expressed by 


the Cireuit Courts in the cases of /lexnry vs. Providence 


/ ('o.. feeissner vs Sharp, and Bate Co. vs. Gillett, 
is contrary to the view thus set forth, and proceeds 
is follows 
Dut we are of opinion, that, in the present case 
where the Canadian Statute under which the exten- 
sions of the Canadian patent were granted was in 
force when the United States patent was issued, and 
ilso when that patent was applied for, and where, by 
the Canadian Statute the extension of the patent for 
Canada was a matter entirely of right, at the option 
of the patentee,on his payment of a required fee, 
und where the fifteen vears term of the Canadian 
patent has been continuous and without interruption, 
the United States patent does not expire before 
the « nal of the fifteen years duration of the Canadian 


patent 


-_ 
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The attempt has been made to draw several unwar- 
rantable deductions from this language. 

First. It has been argued that the recital of the fact 
that the Canadian extension was obtainable as a mat- 
ter of nght, means that that is the controlling circum- 
stance, and that the period that was intended to be 
taken as limiting the United States patent was not the 
actual ‘“‘ duration” of the Canadian patent, but the ex- 
treme period to which the patentee might have pro- 
cured the patent to be extended, if he chose to pay 
therefor, without regard to the fact whether or not he 
actually procured such extension. In other words, that 
this Court meant to adopt the ¢hird proposed construc- 
tion above stated. 

This would be flatly inconsistent with the express 
language of the opimion and the gist of the whole de- 
cision. Whatever else may be doubtful, it is certainly 
clear that the fact that the Canadian Bate patent 
actually continued in force after the expiration of 
its first term of five years, is recited as at least, one 
of the very essential facts upon which the decision is 
based. 

If this were not so, and ov/y essential thing was 
the right under the Canadian law to have the patent 
extended, whether that right was actually exercised 
or not, then the emphatic recital of the actual and un- 
interrupted existence of the patent, as one of the essen- 
tial facts upon which the decision is based, would not 
only be superfluous but misleading. 

The recital that there must not only be an extension 
in fact of the first term of the patent, but that such ex- 
tension must be in pursuance of a prior right thereto 
such as is bestowed by the Canadian law, or be granted 
under equivale:.t circumstances, is a limitation. 

It merely distinguishes the case from one where the 
extention, by an entirely new exercise of the preroga- 
tive power, might be regarded as a grant, equivalent to 
anew patent. 


y orant 
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It had been argued before the Supreme Court, that, 
ler the Canadian law, the extension was, in effect, a 
This view the Court met and disallowed. The 
mat pages 165 and 166 discusses the: Canadian 
nd states that under that law the original Cana- 
ttent “ has never ceased to exist but has been In 
ontinuously.” and that under the Canadian act, 
is granted was “‘ an extension of the patent "— 
saioe patent for a further term.” 
ontention here nile cobsideration, which seeks 


DD rt the second construction above stated, Is that 
i “potential term of the foreign patent 


the term of the United States patent. There are 
iderations showing the utterly unten- 
tt supposition, and its manifest incon- 
the rule of Bate Co. we. Haminrvond. 
lirectiv overrules /lenry vs. Providence 
his fact cannot be denied because it is said 
the latter case expresses a “contrary view ” to that 
wl be this Court in Pate ¢ iy Hammond, 
if respect’ «loes Hlenry ms, Providence Tool 


u] iD © contrary view to what is laid 
Bates | Llammond Simply as follows : 
yy bial patent in di iy U8, Prowid: Ce Tool (%.. 
’ ition of tourteen years, Was extended by 
‘ ’ years 
Tensiol was granted In pursuance of ih provis- 


f the English law whereby a patentee might, be- 
ration of his patent, petition for an exten- 

und that he had not received sufficient 

ratio mpd. if the jucieial committee of the 
porte ‘| favorably, the Crown might, if it 
fit rant an extension for an period not exceeding 


| » this state of facts Judyve CLirrorp held that the 
irtee! vears term limited the American patent. 
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the Act of Congress must be construed to mean that 
Congress did not intend in limiting the United States 
by the foreign patent “ to include any subsequent pro- 
longation or extension of the monopoly beyond what 
was then vested in the foreign patentee,” and ‘ never 
intended to extend the term of the domestic patent 
beyond the legal term secured to the foreign patentee 
when the domestic patent was granted.” 

This Court in Late Co. vs. Hammond, expresses its 
own view as to the meaning of the Act of Congress 
above referred to, and then says: ‘A contrary view to 
this.” 7. e, to which the Court has just stated, has been 
expressed in //enry vs. Providence Tool Co., &e. Now, 
what is the view which the Court has just stated? It 
is as already quoted, in the following words: 

“These provisions of the Act of 1870, and of the 
Revised Statutes mean that the United States patent 
shall not expire so long as the foreign patent,” not may 
exist, but “ continues to exist,” and that it ‘shall con- 
tinue in force * * * so long as the foreign patent 
continues to exist.” 

Can stronger language be used to show that not the 
term of the foreign patent in existence at the date of 
the United States patent, using that word in the sense 
of the length of time for which the right to enjoy the 
monopoly is then vested in the foreign patentee, is the 
limitation intended by the statute, but the term of the 
foreign patent in the sense of the period during which 
that patent shall as matter of fact continue to exist ? 

Observe that if the facts noted later on in the opinion 
in bate Co. vs. Hammond as one of the circumstances in 
that case, namely, that the extension of the Bate patent 
was a matter of right on the payment of a fee, is an 
essential element in order to make the prolongation 
included in the lmited term, then the decision in 
Henry vs. Providence Tool Co. was correct, because the 
extension of the foreign patent in that case was not a 
matter of right, but depended wholly upon the disere- 
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eth) fthe C'rown and thy foreign patent actually cCon- 
tinned to exist up to the full end of the term which the 
ttentee might and did obtain as a matter of right, vz. . 


fourteen vears, which was the term sdopted by Judge 


( | It is. therefore, clear that not the right to 
ry) sficony con) the )) mvinent oft fees is the essential! 
thing. but the continued existence of the patent under 


tion, which either because it is granted as a 
fright on payment of fees, or by virtue of 


ant ‘ rennstanes mist bye regarded as a pro- 


; | Tine ALLL preate nit Notwithstanding the 

roo , ‘| miaht to prolongation in Hl Puy vs. Provi- 
inl the fact that the prolongation in 

lenced by an additional instrument, 

' ' ihiseem to have re varded it as the pro- 
fthe patent. If they did not so regard it, 

ito hold that the decision in //e uPy US, 

}? j f was right, but the reasons for it 
then the case is still stronger for the view here 


hecanse Judge CLIFFORD’s reason for his 
tin limiting the American patent the 
' five porhyt a PhyerN tne nt vested in the 


tee and not to the actual duration of his 


tf Teert Theat Tye (ime ‘>t (esr C’0: ie, 
a l' 1 yf) Wee Pee toverruled hy the Supreme 
(| In that case Judge Brarcurorp, while using 


ndicates that he gravely doubts the 

fthe rule he had himself felt constrained 

! i? era Sharp, states the alternative 

Phot thes vtual life of the foreign patent 

ntrol the life of the United States patent, and 

that hether the former rule is right or not, the 

tent before him expired because the foreign patent 
| to exist before suit brought. 

In that onit the prior Austrian patent had been 

nted December 30, 1870, for the expressed term of 


ear but had been extended vear by vear until 
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December 30th, 1880, when it had been allowed to lapse, 
although it might have been extended under the general 
law for five years more. | 

The Court said : 

“ It is contended for the plaintiff that the Austrian 
‘patent, though granted ‘for the duration of one 
‘“vear’ on its face, was really. a patent for fifteen 
‘* vears. 

‘Tt might have been prolonged, year by year or 
‘‘ otherwise, for five years beyond December 30, 1880. 
‘ But it was not prolonged beyond that date; and at 
‘“ most, it cannot be regarded as a patent which, when 
‘“ oranted, had a longer term to run than till December 
‘“« 30, 1880, even if it could be considered as a_ patent 
‘“ having, when granted, a longer term to run than one 
‘* year. 

“ A capacity of being prolonged so as to have a dura- 
“tion of fifteen years is not equivalent to having a term 
‘“ of fifteen years when the patent is granted for one 
‘“ year and then is prolonged so as to expire at the end 
“of ten vears. At latest, the Austrian patent expired 
‘ December 30, 1880.” 

And, again : 

“ Tt was the manifest intention of Section 25 of the 
“Act of 1870, that the exclusive privilege under the 
‘““natent here should expire with the exclusive privilege 
“granted abroad to the same inventor having the 
‘“ shortest term. 

“ As the Austrian patent expired, at the latest, on 
“ December 30th, 1880, and before the suit was brought, 
“and No. 120,057 (the patent in suit) continued to ex- 
‘ist no longer, there was no ground for this suit in 
‘“ equity when it was brought.” 

Thus, in the Gramme _ suit the Cireuit 
Court distinctly ruled upon and_ overruled _ the 
proposition of the plaintiff in that case, to 
the effect that it is the potential term of 
the foreign grant—that is, the maximum period for 
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which, under the general law of the foreign country, the 


roreien patentee had the right of protection, to be eX- 
ercised at his option--which constitutes the measure 
is to duration of the right of protection here. 

Another point decided by this (‘ourt in Bate Co. Us. 
Hlammond \eads to the same conclusion. The opinion 
not only states that, under the view which it adopts, 

[nited States patent ‘is to be in force as long as 
the foreign patent is in force,” but adds to that the 
statement that “ the time of the expiration of the for- 
eign patent may be shown by evidence 17) pais, either 
the record of the foreign patent itself, showing its dura- 
ton other proper evidence.” This necessarily means 
that it is competent, in determining the life of the 
lomestic patent, to prove facts in the history of the 
foreign patent which are not part of the technical 

record of the patent, but which when proved will 
show that the foreign patent has expired, and the prov- 
ing of which therefore will establish, also, the expira- 
tion of the domestic patent. 

Such facts, being tacts de /ors the record of the pat- 
ent, must be facts relating tothe abridgement, lapsing 
or forfeiture of the p:tent, and facts which, because 
they haw taken place subsequent to the crant of the 
domestic patent. could not be known at such date. It 
follows, of necessity, that the right which this Court 
recognizes, of proving the expiration of the foreign 
patent by giving evidence of facts pertaining to the 
lapsing of ferfeiture of such patent, 1s utterly incon- 
sistent with the theory that Section 4887 must be so 
interpreted that the term of a patent coming within its 
purview shall be nred and at all thames ascertainable, 


even at and from the very dav when the patent issues. 


Seconp. It is claimed.that the words “expire at the 
same time with the foreign patent " mean to cease to 
exist because of the completion, by lapse of time, of 


— 
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a fixed period of years as distinguished from the sooner 
determination of the patent by forfeiture or the like. 
“ Expire,” it is argued, means to come to an end by 
reason of the completion of the term of years for which 
jo the patent was granted, but does not denote the sooner 
/ determination of the patent by forfeiture or the like 
; before the completion of said term. It is urged that 
Bate Co. vs. Hlammond sanctions, or at least is not in- 
ecnsistent with this distinction. 
Several observations may be made upon this conten- 


tion. 

t Ist. It is not in consonance with the proper legal 
meaning of the language of the statute. The word 
1, “ oxnire” ja or rly used lenote cessati —— 
| xplre 1s properly used to Genote cessation by any 


means, as well by forfeiture or lapse, as by the mere 
efHux of time. Webster defines the word: ‘‘ to come to 
an end ; to cease ; to terminate; to perish ; to become 
extinct "—a meaning which obviously applies to the 
ending of the actual life of a patent by whatever means 
that end may come. An apt illustration of this mean- 
ing is given in Bowman vs. foot (29 Conn., 331), where 
it is held the words “expire and terminate” were 
equivalent to the expression, shall become void. 

There is nothing inconsistent with this meaning of 


| the word “expire ” as used in the phrase “expire at 
the same time with the foreign patent ” in the early 
[! part of the sentence in Sec. 4887, here under considera- 
E tion, and the use of the word ‘‘ term” in the expression 
; “having the shortest term,” used in the last part of 


said sentence. 
“'Term ” is constantly used to express a period, the 


s end of which depends on an uncertain event, e. ¢., the 
| : common expression “term of his or her natural life.” 
. So in real estate law, where it means actual lfe or 
| duration as distinguished from a fixed period of time. 
i | Says Blackstone : 
: | “The word fer does not merely signify the time 


i ‘‘ specified in the lease, but the estate also and interest 
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“that passes by that lease; and, therefore, the ¢em 
‘“ may expire during the continuance of the teme as by 
‘ forfeiture surrender and the like. 

‘* For which reason, if I grant a lease to A _ for the 
‘term of three years, and, after the expiration of said 
‘term, to B for six years, and A forfeits or surrenders 

his lease at the end of one year, B’s interest shall im- 
* mediately take effect” (Black. Com., Book II., Chap. 
¥, p. 144; italics in original except the italicizing of 
‘ expiration ”). 

Applying to the section under consideration the ap- 
propriate legal signification of its language, as above 
defined, and its meaning is that the United States 
patent shall “expire ’’—7. e., cease to exist—‘‘at the 
same time with the foreign patent "—v. ¢e., at the same 
time the foreign patent expires; 7. e., ceases to exist, 
either by the lapse of the ¢#me for which it was cranted, 
or the end of its ferm, 7. e., its actual duration, which 
may be shorter than the time for which it was granted. 

This meaning is in harmony with the decision of the 
Court. It held that the word “ term” used in the 
phrase * the one having the shortest ferm” did not de- 
note the time for which the Bate patent was originally 
granted, which was five years, but the period of its 
actual duiation, which extended bevond said period of 
five years. | 

Moreover, the Court expressly held that where a 
United States patent was eranted for seventeen years 
it might be shown by evidence in pats to have expired 
under the operation of § 4887 before the lapse of said 
seventeen years. ‘This clearly shows that the “ expira- 
tion’ referred to in that section includes a sooner de- 
termination of the patent than one occurring because 
of the mere completion by lapse of time of the express 
term for which it was originally granted. 

2np. It is said that to adopt the rule that the actual 
cessation of the foreign patent for any cause whatsoever 
limits the United States patent leads to the inconven- 
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ience of uncertainty already mentioned, and to put this 
in a strong light numerous conditions subsequent by 
which foreign patents may be forfeited, are collected 
from the existing foreign patent laws. 

a It was solely this argument from inconvenience 
which led the Cireuit Court to adopt the rule that has 
been expressly overruled in Henry vs. Providence Tool 
Co.; Peissner vs. Sharp, and Bale Co., vs. Gillett; and 
it was an argument which must have been deemed sub- 
ordinate by this Court, to the consideration that it was 
the intention of the statute that the actual duration of 
the foreign patent should determine the actual duration 
of the grant here. 

There certainly can be no reasonable doubt that if 
the Bate patent had not been extended beyond five 
years, or the foreign patent in //lenry vs. Providence 
Zool Co. had not been extended beyond fourteen years, 
the corresponding United'States patents would have ex- 
pired at the end of said terms of five and fourteen years 
respectively. This, as already shown, is the obvious 
and necessary result of the rule of Late Co. vs. Hlam- 
mond. Yet this involves as much uncertainty as would 
be produced by limiting the United States patent by the 
expiration of the foreign patent by forfeiture or lapse 
for non-fulfillment of a condition precedent. What 
practical difference does it make as to the certainty of 
the duration of the United States patent, whether that 
duration depends upon the renewal of a term of years 
which may never take place or upon the lapse of the 
foreign patent at the end of a term of years, unless the 
foreign patentee shall do some act, which he may never 
perform. The result can be no more predicted in one 
case than in the other, and leads to no more incon- 
venience in one case than in the other. 

And as to the inconvenience of being obliged to prove 
the duration of the United States patent by evidence in 
pais, this Court expressly rules that this may be done, 
and. moreover, that this evidence in pais need not be 
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simply record proof. The opinion states, as already 
quoted, that “ the time of the expiration of the foreign 
patent may be shown by evidence in pais, either the 
record of the foreign patent itself, showing its dura- 
tion, or other proper evidence ” (p. 169). 

And this “ other proper evidence ” as already shown 
would only be required in case it was necessary to 
prove a termination of the foreign patent by forfeiture 
or some similar way. 

The argument from inconvenience is always to be ap- 
plied with caution. , 

The statute under consideration relates to the same 
inventor taking out different patents in different coun- 
tries, and if he does this it is no great hardship or in- 
convenience shat he should be held to the widely adopted 
ru.e, that having first patented his invention in one 
country, he cannot prolong his monopoly in other coun- 
tries beyond the time when his first monopoly expires, 
or that the assignee of such an invention should stand 
in his shoes, or that United States patents for inven- 
ventions previously patented abroad should have a 
duration only ascertainable by reference to the foreign 
patent. If reference is to be made to the foreign patent 
at all, it is generally no more difficult to ascertain when 
it was or may be forfeited than to ascertain when it has 
expired or may expire by reason of the completion of 
a tixed period. 

The statute does not primarily affect American but 
foreign inventors. It is a restriction upon the privilege 
viven to foreigners who have patented their inventions 
abroad to come here and patent their inventions as 
freely as native citizens may do, with this exception, 
they can get a patent here which is as good as their 
home patent but no ¢etter. It expires at the same 
time, and it is no more uncertain. It merely proceeds 
pari pussu with it, and is, therefore, subject to the same 
uncertainty as to the actual term for which it will last, 
because all foreign patents are issued subject to condi- 
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tions subsequet, or with the privilege upon making cer- 
tain payments of procuring successive terms, whereas 
the United States patent is issued without conditions 
subsequent, and fora single fixed term. | 

This uncertainty is no hardship to the foreign 
patentee. On the contrary, the provisions in the for- 
eign law which allow him to have successive prolonga- 
tions of his term on the payment of fees, are for his ben- 
efit. He need only pay for a short time, and, if he 
finds the invention does not pay, he can relinquish his 
patent and cease paying. Under our law the patentee 
must pay the whole fee for the whole term in advance. 

There is certainly no reason, in view of all this, why 
such patentee should be permitted to get a longer or 
better patent here than his previous foreign patent, and 
thereby give foreign inventors in this country a privi- 
which is denied American inventors in’ foreign coun- 
tries. As to American inventors who may wish to 
patent their inventions abroad, they may easily avoid 
the whole difficulty by taking out their patents here 
first which it was clearly the policy of this law, so far as 
it affects American inventors, to encourage them to do. 

If they neglect this simple precaution and put them- 
selves in the place of foreigners, it is right that they 
should suffer the disabilities of foreigners. 

In brief it comes to this. The American patent is 
either limited by the term to which the foreign patent 
may last under the foreign law, without regard to its 
an hypothesis which is inconsistent with 


actual life 
Bate Co. vs. Llammond ; or it may be limited by the 
term expressed on the face of the foreign patent with- 
out regard to its actual life—which is also inconsistent 
with Late Co. vs. Hammond ; or it may be limited by 
the actual life of the foreign patent, which is alone 
consistent with Late Co. vs. Hammond, and this actual 
life may be terminated by forfeiture as well as in any 
other way. 

3d. But it is not necessary to decide the point last 
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made in order to decide this plea. Setting aside the 
forfeiture or lapse of the preceding French or German 
patents in the case, by reason of failure to work the in- 
vention, etc., they both came to an end by virtue of 
the expiration of their actual terms. Under the French 
and the German Jaw a patentee may take out a patent 
for as long a term as he chooses to pay for, and he has 
the privilege of procuring succesive prolongations of 
that term, up to a certain prescribed limit, by the pay- 
ment of certain specified fees. Now, his omission to 
keep his patent up is not, in its essence, a forfeiture. 
The fact that the patent is on its face for the whole 
number of years for which it muy last, under such a 
provision of law, does not alter the substance of 
the transaction between the patentee and the govern- 
ment. 

A forfeiture means the losing of something a man 
has already got. Where one, by paying a snm of 
money, gets the right to the enjoyment of the patent 
for a year, with the privilege of extending it after that 
term, if he chooses to pay the fee for such extension, 
he does not, by omitting to avail himself of that privi- 
lege, forfeit anything—he does not lose any term he 
has already had. All he ever got was aterm for one 
vear and an option. When he enjoyed the one year 
and exercised his option he got all he paid for, and it 
makes no difference whether, in the exercise of -his 
option, he choose to pay a fee and take an additional 
term, or to pay no fee and not take an additional term. 
The choice of not taking an additional term, if he did 
not want to take and pay for it, is not a forfeiture but 
a privilege. 

When this Court abandoned the theory that the 
number of years expressed upon the face of the patent 
when it was originally granted—e. ., five vears in the 
case of the Bate Canadian patent—was the controlling 
factor to limit the United States patent, and held 
that an actual duration </ifferent from that originally 
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expressed upon the face of the patent limited the 
United States patent, they adopted a rule of interpre- 
tation which must be universal. If the mere faat that 
a term of years is expressed upon the face of the patent 
is not conclusive in one case, it cannot be conclusive in 
any case. ‘Therefore, the mere fact that the French or 
German patents in this case were expressed on their 
face to be for fifteen years is not conclusive. If the 
term thus granted was not an imterest having any cer- 
tain duration for fifteen vears, the United States Stat- 
ute, as now interpreted, looks only to the fact, and the 
fact is, that the patentee paid for an actual term for 
his foreign patents different from the terms expressed 
upon their face at the time of the grant, just as in Lute 
Co. vs. Hammond the patentee paid for an actual term 
different from that expressed upon the face of the 
Canadian patent at the time of its grant. In the latter 
case the United States patent was limited by the actual 
not the nominal term, and it is the natural and logical! 
conclusion from that decision that the patent in this 
case 1s hmited in like manner. 

It is, therefore, submitted on behalf of Heyman thay 
the foreign patent in this case, at all events, expired 
with the expiration of the terms which had been paid 
for; that their expiration at the end of those terms 
was not a forfeiture. If the duration of the foreign 
patent is to be measured | yy the terms, thereby mean- 
ing fixed periods of vears, and disregarding forfeitures, 
such a rule of measurement, under Bate Co. vs. Ham- 
mond, applies only to actual, not nominal, terms—to 
terms during which the foreigh patent is in actual ex- 
istence, not to terms during which it is of in actual 


existence. 


lf, therefore, this plea be not overruled because it 
fails: to state that the patents therein mentioned were 
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either of them, the one having the shortest term, or 
that the French patent expired before suit brought, 
then the plea should be sustained and the judgment 
herein affirmed. 
EpMUND WETMORE, 
Counsel for H. S. Heyman. 
Wirrer & Kenyon, 
Of Counsel. 
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C. G. Burgoyne’s Printing Business, 146-150 Centre St., N. Y. 


Supreme Gourt of the United States. 


CarL Pouu and CHARLES ZOLLER, 
Appellants, 


AGAINST 


THe ANCHOR BREWING COMPANY, 
Respondents. 


Brief in Support of the Petition of Nathan 
H. Heyman to be made a Party 
herein or for other Relief. 


On the facts set forth in the petition, the petitioner 
Heyman is the actual, though not the nominal, party 
in interest in this suit, and the defendant, The Anchor 
Brewing Company, has no substantial interest therein. 

It appears that the Anchor Brewing Company pur- 
chased from the petitioner, Heyman, a single infringing 
machine, which it has used. The said Heyman has 
manufactured and sold said machines to the public. He 
is the guarantor of the defendant, the said Anchor 


2 
Brewing Company, against the plaintiffs’ claim, and 
has tendered all that the plaintiffs could have received 
if the machine had been sold by Zoller, the exclusive 
licensee, including the royalty agreed to be paid by 
Pohl, the patentee, together with interest and costs. 
Under the authority of Smith vs. Sands (24 Fed. 
Rep., 470), it would appear that the plaintiffs are not, 
under these circumstances, entitled to an injunction, 
but that the tender of the royalty and profits which 
Zoller would have made, if he had sold the machine, 
will, in effect, license the machine and give the plain- 
tiffs a complete remedy. 
Allis vs. Stowell, 16 Fed. Rep., 785. 
Perigo vs. Spaulding, 13 BL., 391, 392. 


This tender was made because both plaintiffs and de- 
fendant refused to permit the petitioner Heyman to in- 
tervene in the case for the protection of his interests. 
He is the only one to be seriously affected by the re- ’ 
versal of the decree, which could not fail to injure his 
business and cause further expense, even though the 
conduct of the defendant would preclude it from calling 
upon the petitioner to make good his guarantee for the 
sale of the single machine involved in this case. The 
facts set forth in the petition justify a motion to dis- 
miss this appeal upon the ground that it presents sub- 
stantially a moot case, but the petitioner can only be 
placed in a position to make such motion by becoming 
a party to the cause. 

Section 4887 of the Revised Statutes provides that 
an American patent for an invention patented abroad 
‘ shall be so limited as to expire at the same time with 
the foreign patent, or if there be more than one, at the 
same time with the one having the shortest term.” 

The foreign patent “having the shortest term” in 
this case was an Austrian patent, originally granted for 
one year, renewed for a year, and expiring at the end 
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of said renewed term, before either the French or Ger- 
man patents expired, each of which was granted on its 
face for fifteen years, and expired by virtue of the non- 
fulfillment by the patentee of certain conditions subse- 
quent. 

The American patent in suit, therefore, had expired 
before the expiration of either the French or the Ger- 
man patent, the only ones set up in the plea. The said 
plea does not, in terms, state that either of said pat- 
ents was the one having the shortest term of all the 
foreign patents, but it in effect so states, because it al- 
leges that there being more than one foreign patent for 
the same invention the American patent expired by 
reason of the expiration of the Erench or German pat- 
ent by virtue of the statute, 7. e., because one of said 
patents pleaded was the ‘‘ one having the shortest term,” 
whereas, as matter of fact, another patent, not pleaded, 
viz., the Austrian, was the “one having the shortest 
term,” and the patents pleaded had actually no effect 
whatever in limiting the American patent, and the 
question what would have been their effect if the pat- 
ent had not already expired by virtue of the expiration 
of the Austrian patent is a purely hypothetical ques- 
tion. 

In effect, the appellants and respondent herein in- 
sist on uniting in presenting this issue to the Court 
upon a partial statement of the actual facts in the case, 
for the purpose of obtaining the judgment of the Court 
upon a question of law which would not arise if the 
facts were fully stated. ‘The petitioner does not join in 
this. On a full statement of facts, this litigation would 
be ended and the public finally and authoritatively ad- 
vised that it may safely purchase the machine sold by 
the petitioner, and it would seem no more than just 
that he should have the opportunity to protect his 
interests in the premises. 
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The petitioner is not a necessary party herein, but he 

is, under the authorities, a proper party. 

1 Dan. Ch. Pr., 281. 

Shields vs. Barrow, 17 How., 130. 

Williams vs. Bankhead, 19 Wall., 563. 

Curran vs. St. Charles Car. Co., 32 Fed. 
r1ep., 836. 


The general rule is stated by Daniels to be that a 
person may be joined as party defendant where “in the 
event of the plaintiff succeeding in his object against the 
principal defendant, that defendant will therebyjacquire 
arightto call upon him either to reimburse him the whole 
or part of the plaintiff's demand” (1 Dan. Ch. Pr., 
281), 2. e., the guarantor of defendant is a proper party, 
and in the case of Curran vs. St. Charles Car Com- 
pany (supra), the Court permitted the manufacturer of 
an alleged infringing machine to come in and be made 
a party of record ina suit brought against one of his 
customers. and it is in the power of the Court in such a 
case to allow a guarantor to intervene. 

If it would not be possible or proper to permit such 
an amendment of the record in this Court, as would be 
involved by permitting the imtervention of the peti- 
tioner and his filing a plea, it is submitted that it would 
be proper, the case being in this Court, to remand the 
record to the Court below for the purpose of enabling 
the petitioner to apply, in that Court, for leave to in- 

tervene. When the former petition to intervene was made 
in the Court below, a suit was pending against the pe- 
titioner himself in which it was possible to set up the 
defense of the Austrian patent and intervention in this | 
suit was not regarded by the Court as necessary, but 
that suit has been discontinued by the plaintiffs, who 
thus virtually admit that the Austrian patent is a con- 
elusive defense, and the petitioner has now no oppor- 
tunity of bringing that defense to the attention of the 
Court unless by intervening in this cause. 
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In case the Court should be of the opinion that no 
other relief is possible, it is submitted that petitioner 
should be permitted to become a party herein, so far 
as to entitle him to be heard upon a motion to dismiss 
the appeal upon the grounds of the existence of the 
Austrian patent. 

It is understood that no objection is made on behalf 
of plaintiffs to the filimg of a brief on behalf of peti- 
tioner upon the hypothetical case presented by the 
pleas, but that is not adequate relief. 

EpMuUND WETMORE, 
W. C. WITTER, 
Of Counsel for Petitioner Heyman. 
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~~ Sapreme Court of the United States 


CARL PoHt and CHARLES ZOLLER, 


0. 


ANCHOR BREWING COMPANY. 


Please take notice that on Monday, January 6th, | 
1890, at twelve o’clock noon, or as soon thereafter 
as counsel can be heard, in the Court Room, in the 
| Capitol at Washington, D. C., we will move this 
| Honorable Court to grant the prayer of the petition 
| of N. H. Heyman heretofore filed, a copy of which 
is hereto annexed, and for such other and further 
relief as to the Court may seem meet. 


Respectfully, 
WITTER & KENYON, 


EDMUND WETMORE, 
For the Petitioner. 


SS To JAMES M. DEUEL, Esq., 
Appellant’s Solicitor ; 
CLARENCE A. SEWARD, Esq., 
Appellant’s Solicitor and of Counsel ; 
GROSVENOR P. Lowery, Esq., 
Appellant’s Solicitor and of Counsel ; 
CHARLES A. Hess, Esq., 
Appellee’s Solicitor and of Counsel ; 
Wma. J. TowNnsEND, Esq., 
Appellee’s Solicitor and of Counsel. 
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SUPREME COURT OF THE UNITED STATES. 


Cart Pout and CHARLES ZOLLER 


ANCHOR BREWING COMPANY. 


Please take notice that we hereby amend the notice 
heretofore served upon you so that it shall read as 
follows: 

Please take notice that on Monday, January 6th, 
1890, at twelve o'clock noon, or as soon thereafter 
as counsel can be heard, in the court room, in the 
Capitol at Washington, D. C., we will move this 
Honorable Court for leave to file the petition 
of N. H. Heyman, a copy of which has been hereto- 
fore served v.pon you, and for such other and further 
relief as to the Court may seem meet. 

And you will further please take notice that the 
petition referred to, copy of which has heretofore 
been served upon you, has been amended by insert- 
ing on the second page thereof, after the words 
‘machine sold,’’ at the end of the first paragraph, 
the following words: “And the said Zoller is a 
manufacturer and seller of brewers’ supplies, and 
has used said invention only by making said ma- 
chines and by advertising and selling them to the 
publie.’’ 

New York, Dec. 31, 1889. 

Respectfully, 
WITTER & KENYON, 
EDMUND WETMORE, 
For the Petitioner. 
To JAMES M. DEUEL, Esq., 
Appellants’ Solicitor ; 

CLARENCE A. SEWARD, Esq., 

Appellants’ Solicitor and of Counsel ; 

GROSVENOR P. Lowery, Esq., 

Appellants’ Solicitor and of Counsel ; 

CHARLES A. HEss, Esq., 

Appellee’s Solicitor and of Counsel ; 

Wa. J. TOWNSEND, Esq., 

Appellee’s Solicitor and of Counsel. 
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CARL POHL anp CHARLES ZOLLER 


US. 


ANCHOR BREWING COMPANY 
Petition of N. H. Heyman. 
| | WITTER & KENYON, 


EDMUND WETMORE, 
For Petitioner. 
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Cart Pont and CHARLES ZOLLER, | 
; e | 
Appellants and Complainants, 


against 


ANCHOR BREWING COMPANY, | 
Respondent and Defendant. 


To the Honorable the Chief Justice and the Asso- 
ciate Justices of the Supreme Court of the 
United States: 


The petition of Nathan-H. Heyman respectfully 
showeth : | 

That this suit was brought in the United States 
Circuit Court for the Southern District of New 
York, against the defendant, the Anchor Brewing 
Company, for infringement of Letters Patent of the 
United States, Number 213,447, dated March 18th, 
1879, for a barrel and cask scrubbing machine. 

That your petitioner is the manufacturer of 
the machine, the use of which is claimed to be an 
infringement of said patent, and sold the same to 
the defendant above named, which is a brewing 
company, doing business in the Southern District 
of New York, and uses the said machine for the 
cleaning and scrubbing of beer barrels and kegs. 

Your petitioner resides in the city of New York 
and has been engaged in business in the city of 
New York for a number of years as a manufacturer 
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of brewers’ supplies. Among other articles of this 
kind, he has made and sold for several vears the 
machine in question. The complainant, Carl Pohl, 
who, as your petitioner is informed, resides near 
Berlin, Germany, is the patentee and owner of the 
legal title of said patent, and the complainant, 
Charles Zoller, is the exclusive licensee under said 
Letters Patent by virtue of a contract of license on 
record in the Patent Office, Liber Z 36, page 486, 
whereby the said Zoller agrees to pay a royalty of 
twenty-five dollars on each machine sold. 

Prior to January 23, 1888, the said Zoller claimed 
that the machines sold by your petitioner were in- 
fringements of the said Letters Patent, and on the 
last mentioned date began suit against your peti- 
tioner in the United States Circuit Court for the 
Southern District of New York, for the said alleged 
infringement Your petitioner answered said suit, 
issne was joined and the testimony therein partly 

ken, wher vonr petitioner, after the decision of 
this Court in the case of Bale Refrigerating Com- 
pany v. Hammond, 129 U. 8., p. 151, made a motion 
before his Honor Judge Wallace in the said Circuit 
Court for leave, by proper amendment of the plead- 
s+, to set up the expiration of two prior foreign 
patents, to wit, a French and a German patent, as a 
bar to the suit in equity, upon the ground that by 

of section 4887 of the Revised Statutes, as 
nstrued in said case of Bale Company v. Ham- 
s/, the patent in snit had expired before the bill 
therein was filed. Upon that motion, as your peti-: 
ner is informed, his Honor Judge Wallace stated 

it he entertained doubts whether the rule laid 
vn in Bale Co. v. Hammond extended to the case 
the expirationofa foreign patent by forfeiture, 
nd should be inclined soto hold. Your petitioner's 
yinsel thereafter declined to set up said patents, 
having received information that there was reason 
to believe that there had been granted a foreign 
rent ito wit, an Austrian patent) of prior date to 
“il States patent, which had not been for- 


feited, but had expired because not renewed beyond 
the first term for which it was originally taken, and 
therefore fell apparently directly within the doctrine 
of Bate Co. v. Hammond. 

As your petitioner is informed, the doubt ex- 
pressed by his Honor Judge Wallace, whether the 
case of Bate Co. v. Hammond extends to a case of 
the limitation of an American patent by the expira- 
tion of a prior patent for non-fulfillment of the con- 
ditions upon which it was granted became known, 
and was the subject of comment among those en- 
gaged in the practice of the patent law in New 
York and interested in such matters. 

At that time one of the Canadian patents of the 
Edison Electric Light Company, obtained prior to 
an American patent for the same invention, had 
been judicially declared forfeited in Canada by 
virtue of an unlawful importation of the invention 
into that country, and when it became evident that 
your petitioner would not set up said foreign 
patents which had expired by reason of non- 
payment of annuities (to wit, the French and the 
German patents), in answer to said suit against him, 
this suit was instituted against the present defend- 
ant, the Anchor Brewing Company, in which the 
complainant's solicitor was the same asin the suit 
against your petitioner, but in which Messrs, 
Seward and Lowery, who are also counsel for the 
Edison Company, appeared as counsel for the com- 
plainant. 

The Anchor Brewing Company never bought bit 
one machine from your petitioner, the price of 
which was three hundred dollars net, and the bill 
against your petitioner demanded an account for 
profits and damages for ali the machines he had 
sold, including said machine sold to said Anchor 
Brewing Company. 

Your petitioner guaranteed his customers, and 
the said Anchor Brewing Company in particular, 
against anv claims which might be made against it 
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piles Among other articles of this 
has made and sold for several vears the 
in question. The complainant, Carl Pohl, 
s your petitioner is informed, resides near 
Grermany, Is the patentee and owner of the 
tle of said patent, and the complainant, 
es Zoller. is the exclusive licensee under said 
s Patent by virtue of a contract of license on 
in the Patent Office, Liber Z 36, page 486, 
the said Zoller agrees to pay a royalty of 
five dollars on each machine sold. 
to January 23, 1888, the said Zoller claimed 
the machines sold by your petitioner were in- 
nents of the said Letters Patent, and on the 
ntioned date began sult against your peti- 
in the United States Cirenit Court for the 
thern District of New York, for the said alleged 
ement Your petitioner answered said suit, | 
joined anda the testimony therein partly 


when your petitioner, after the decision of 


‘ourt in the case of Bate Refrige rating Com- 
jv. Hammond, 129 U. S8., p. 151, made a motion 
ve his Honor Judge Wallace in the said Circuit 

ave, by proper amendment of the plead- 

up the expiration of two prior foreign 

; wit, a French and a German patent, as a 

) the suit in equity, upon the ground that by 

f{ section 4887 of ine Revised Statutes, as 
din said case of Bale Company v. Ham- 

vd, the patent in suit had expired before the bill 
therein was filed. Upon that motion, as your peti- 
ioner is informed, his Honor Judge Wallace stated 
that he entertained doubts whether the rule laid 
whin Baotle Co. v. Hammond extended to the case 
the expiration ofa foreign patent by forfeiture, 
ind should be inclined so to hold. Your petitioner’ s 
ounsel thereafter declined to set up said patents, 
having received information that there was reason 
0 believe that there had been granted a foreign 
patent (to wit, an Austrian patent) of prior date to 
the United States patent, which had not been for- 
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‘ feited, but had expired because not renewed beyond 

‘ the first term for which it was originally taken, and 
' therefore fell apparently directly within the doctrine 

7 _ of Bate Co. v. Hammond. 

oF As your petitioner is informed, the doubt ex- 
pressed by his Honor Judge Wallace, whether the 


‘ase of Bate Co. v. Hammond extends to a case of 
the limitation of an American patent by the expira- 
tion of a prior patent for non-fulfillment of the con- 
ditions upon which it was granted became known, 
and was the subject of comment among those en- 
gaged in the practice of the patent law in New 
York and interested in such matters. 

At that time one of the Canadian patents of the 
Edison Electric Light Company, obtained prior to 
an American patent for the same invention, had 
been judicially declared forfeited. in Canada by 
virtue of an unlawful importation of the invention 
into that country, and when it became evident that 
your petitioner would not set up said foreign 
patents which had expired by reason of non- 
payment of annuities (to wit, the French and the 
German patents), in answer to said suit against him, 
this suit was instituted against the present defend- 
ant, the Anchor Brewing Company, in which the 
complainant’s solicitor was the same asin the suit 
against your petitioner, but in which Messrs, 
Seward and Lowery, who are also counsel for the 
Edison Company, appeared as counsel for the com- 
plainant. 

The Anchor Brewing Company never bought but 
one machine from your petitioner, the price of 
which was three hundred dollars net, and the bill 
against your petitioner demanded an account for 
profits and damages for all the machines he had 
: sold, including said machine sold to said Anchor 
Brewing Company. 

Your petitioner guaranteed his customers, and 
the said Anchor Brewing Company in particular, 
against any claims which might be made against it 
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You petitioner was heard by counsel upon the 
said argument, and thereafter the said plea was 
sustained, the Court holding that the expiration of 
the said French and German patents, by reason of 

-non-fulfillment of conditions subsequent, limited 
the American patent, as appears by the opinion de- 
ivered in said case, reported in 39 Fed. Rep., 
mn. FR. 

This appeal was thereupon taken by the com- 
plainants to this Court, and the suit in the Court 
below against your petitioner, in which he had 

tained leave to set up and had set up the ex- 
piration of said Austrian patent, was discontinued 
by the complainants therein tendering and paying 
eosts and voluntarily discontinuing the suit. A 
motion was then made to advance this appeal upon 
the calendar of this Court, of which motion your 
petitioner had no notice, which motion was denied. 

Your petitioner has been informed that since the 
denial of said motion to advance, the proposition 
has been made to submit the cause upon written 
briefs under the rule by Jan. 14, 1890, to which, 
as your petitioner is informed, counsel for de- 
fendant and appellee propose to assent. That 
your petitioner, through his solicitors, has ten- 
dered to the complainants herein, as guarantor 
of the defendant, all the profit which the said 
Zoller would have received if he had sold the 
said machine to the Anchor Brewing Company, 
and the royalty payable to the complainant Pohl, 
and all the damage which the complainants have 
suffered, together with interest and costs, as appears 
by the letter of your petitioner’s solicitors to the 
complainant's solicitor in this cause, a copy of 
which is hereto annexed. 

That if the judgment in this case in the Court 
below is reversed, it will put your petitioner to 
great expense and will be a far greater injury to 
him than to the said Anchor Brewing Company, 
the respondent herein, and your petitioner is desir- 
ous of having this cause argued orally. 


— 
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Wherefore, your petitioner prays: 


First.—That as the guarantor of the defendant, 
he may be permitted to intervene as a party res- 
pondent in this appeal. 


Second.-—That if not allowed to intervene, he may 
be permitted through-his counsel to be heard in 
oral argument herein. 


Third.—That if not allowed to intervene or to be 
heard in oral argument, he may be permitted 
through his counsel to file a brief herein. 


Fourth.—That he may have such other or further 
relief in the premises as may be just. 


And your petitioner will ever pray, 


N. H. HEYMAN. 
WY. WwW. 


Ye 


NEW YORK, |} 


‘ . > Bes 
{ ounty ol New York. | 


N. H. Heyman, being duly sworn, deposes and 
says, that he has read the foregoing petition and 
knows the contents thereof, and that the same is 
trne of his own knowledge except as to the matters 
stated to be alleged on information and belief, and 
as to those matters he believes the sane to be true. 


N. H. HEYMAN. 


Snbseribed and sworn to before me, | 
this = day oft SATE. 1889. | 
jo | 
é AR P . hoe cece 
= Notary Publie, 


N. ¥. Co. 


~ ve oF NEW YORK, } 
t ot New York. § 

N. H. Heymwan, being duly sworn, deposes and 
that he has read the foregoing petition as 


re 


mended by inserting the following words on 
page 2 after the words * machine sold ” 
‘and the said Zoller is a manutacturer and 
er of brewers’ supplies and has used said 
invention only by making said machines and by 
advertising and selling them to the public.” 
and knows the contents thereof, and that the same 
1 his own knowledge except as to the’ 
matters stated to be alleged on information and 
belief. and as to those matters he believes the same 


N. H. HEYMAN. 


and sworn to before me. | ; 
this 3ist day of December, 1889. \ 


JAMES R. ToRRANCE. 
Notary Piublie. Kings Co.. N. Y. 
(Certificate filed N. Y¥. Co. 
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32 PARK PLACE, 
NEW York, May 29th, 1889. 
Messrs. Hess & TOWNSEND, 
: 206 Broadway. 

Dear Sirs :-—We believe you are already informed 
of the fact that we have, within the past few days, 
received proof of the existence of an expired Aus- 
trian patent, granted for the same invention as the 
patent upon which suit has been brought by Carl 
Pohl and Charles Zoller against the Anchor Brew- 
ing Company, in which you are solicitors for the 
defendant. We have a certified copy of the Aus- 
trian patent showing that it expired on the 19th day 
of April, 1879, which is open to your inspection. 

We are also informed that the plea already filed 
in this suit only sets up the expiration by forfeiture 
of two prior patents, one German and one French, 
but contains no reference to the Austrian patent 
above referred to, and that this plea, which does 
not mention the Austrian patent, is set for hearing 
on the 4th day of June next. 

We represent Mr. Heyman, tne maker and seller 
of the machine, for the use of which the Anchor 
Company is sued, and his interests would be injuri- 
ously affected by the hearing of the plea without 
the interposition of the Austrian patent. As the 
Austrian patent in question is the one contemplated 
by the statute having *Sthe shortest term,’’ and had 
already expired before the bill was filed, it consti- 
tutes a complete answer to the suit, and we accord- 
ingly request that immediate steps be taken so that 
it may presented to the Court at the same with the 
questions raised by the French and German patents, 
which have now, as we understand the case, become 
in effect merely moot questions. 

As already stated, we make this request on be- 
half of our client. Mr. Heyman, who is interested 
in the result, and we tender you all the assistance 
in our power to procure the prompt ‘interposition of 
this defense. <As the time for action in this matter 
is short, we will esteem it a favor if you will return 
as promptareply to this request as is consistent 
with your convenience. 

Respectfully yours, 
WiIttER & KENYON. 


25 


27 


Qe May 29th, 1889. 


Messrs. Wirtrern & KENYON, 


32 Park place. 


Gentlemen: Your favor of the present date is 
just at hand, and in answer we have to say, that we 
have already had the facts relating to the Austrian 
patent to which you refer, brought to our attention 

and have requested the solicitor for the complainant 
in the case against the Anchor Brewing Company 
consent to an amendment of the defendant's plea 
whereby the facts relating to the Austrian patent 
could be presented to the Court at the time of the 
o hearing on the 4th day of June, but he refuses to 
allow sach an amendment. 
\We have, however, made arrangements with him 
that in case the present plea should not be sustained, 
may then plead the Austrian patent and its 
expiration. This we have concluded would fully 
protect the Anchor Brewing Company, and we think 
ilso the interest of your client, without resulting in 
the delay which would follow a motion to obtain 
leave to amend the plea, and which we are satisfied 
ould result in compelling us to be at the expense 
trial when we think the whole question can be 
ided upon the hearing of the plea. | 
Yours very truly, 


29) 


Hess & TOWNSEND. 
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CarL Pout ef a/., | 
v. : 
ANCHOR BREWING Co. 
New York, December 26th, 1889. 
Mr. J. M. DEUEL, 
Solicitor for Complainant, 

Dear Sir: Our client, Mr. N. H. Heyman, is 
interested as the real though not the nominal party 
in the case of Pohl ef a/. v. Anchor Brewing Co., 
now pending on appeal before the Supreme Court 
of the United States, inasmuch as he is the maker 
of the single machine, the use of which by the 
Anchor Brewing Co. is the sole subject matter of 


the controversy in that case, and as the guarantor 


of the Anchor Brewing Co. to hold it harmless from 
any charge or suit for infringement of the Pohl 
patent there sued on. 

We hereby tender to yon on behalf of Mr. 
Heyman as such guarantor, the total amount of the 


profit that Charles Zoller (complainant and appel- 


Jant) would have received if he instead of Mr. 
Hevman had sold the machine in controversy to the 
Anchor Brewing Co., and the total amount of his 
damage by reason of the fact that he did not make 
the sale and in addition thereto the full amount of 
the royalty which Carl Pohl (complainant and 
appellant) would have received if Charles Zoller 
instead of Mr. Heyman had sold the machine to the 
Anchor Brewing Co., together with interest on 
these sums and costs—this to be of course without 
prejudice to Mr. Heyman in any action which may 
hereafter be brought against him or against any other 
of his customers for infringement of said Pohl pat- 
ent, and the exact amount of such profits, damages, 
license fee, interest and costs to be determined by 
three arbitrators, one chosen by yourself, one by us 
and the third by those two. As such profits, dam- 
ages, license fee and interest on same, we’ hereby 
tender the sum of three hundred dollars, costs to 
be determined in the usual way. 
| Respectfully yours, 
_ WHurrerR & KENYON. 
[1141] 
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C. G. Burgoyne’s Printing Business, 146-150 Centre St., N. ¥ 


Supreme Gourt of the United States. 


CHARLES Pout and CHARLES ZOLLER, 
Appellants, 


Vs. 


Toe AncHOoR BREWING COMPANY. 


tespondents. 


en, 


Brief of Appellants in Response to the 
Brief filed herein on behalf of one 
Nathan L. Heyman by specia! leave 
of the Court. 


I. 


By an order of this Court leave was granted to 
Nathan L. Heyman, who is not a party to the suit, to 
file a brief in support (as is supposed) of the judg- 
ment of the Court below, from which this appeal 1s 
taken. This favor was granted because of the great 
importance Of the question involved in the appeal, and 
the far-reaching consequences of its determination, and 
the asserted interest therein of Mr. Heyman. 

The parties to the record and all other participants 
in the discussion had purposely waived all questions 


of the pleadings, whether of form or 

r to present thie vital question of the 

ue construction of See. 4887 of the 

tatutes, upon the construction of which all 

7 questions of the Cause depend. Upon this COli- 
he Cireuit Court treated the case as 

es « sired. by considering the single question 


l.and passing upon that alone 


rd brings up the case precisely as submitted 


and wo party thereto Wow raises any ques- 
sufficiency of the pleadings or issues, 


(9) substance. 


nt RA EE 
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eomer, permitted . gratia to tilea brief 
upport of the judgment, at once at- 
rs alleged defeets of form or substance 
s, and seeks to reverse the judgment, or 
prevent the decision of the im- 
involved, and submitted both here 
ow as the sole question by: all the 


submit that Mr. Heymans attempt 
hospitality of the Court. 
Vrialh, who comes here Ly special Lrace, has 
to assail the judgment. or the record because 
or cdefeet, either of substance or form, 
thereto have waived. ‘The parties to 
have the control of the suit and its 
is relates to all questions of form, 
sufficiency, if enough be shown in 
vive the Court jurisdiction of 
Perhaps such an intervenor as 
heard to assert absolute want of 
ction in the Court of the subject matter involved, 
but even that objection, if curable by consent of the 
parties to the reeord, by inserting new or further aver- 
ments of admitted jurisdictional facts, would not be 
wwailable to an outsider, because the Court would not 
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hesitate to allow amendments to be made in the inter- 
ests of justice. 

The parties alone have control of all curable ques- 
tions of form or sufficiency of pleadings and proceed- 
ings, except in cases where the Court sees fit to inter- 
fere for their correction. Therefore, the attack upon 
the pleadings made by Mr. Heyman, whether well or 
ill taken, should not be regarded by the Court, because 
it is in excess and abuse of the favor granted to him, 
and because such questions can only be raised by par- 
ties to the suit, and in this case all such parties have 
waived them. 

We do not, therefore, discuss the questions made by 
Mr. Heyman as to the form and sufficiency of the plea, 
because, first, we regard the plea as good by intend- 
ment after judgement, and at this stage, even if it might 
have been held imsuflicient on special demurrer or on 
presentation of those questions below; second, be- 
cause the parties to the suit, who alone could have 
raised such questions, have purposely waived them ; 
and, thirdly, becanse Mr. Heyman is not at lberty to 
raise such questions or any question not relating to the 
one in Which alone he has an indirect mterest ; and, 
fourthly, because the counsel who now seeks to raise 
these questions on behalf of Heyman appeared and 
argued the case at Circuit in behalf of the defendants 
of reeord (as appears at fol. 27, page 16, of the Record), 
without suggesting the alleged detects ; and should not 
now be permitted on behalf of a stranger, to attack the 
judgment he obtained by asserting that the case pre- 


sents only “ moot questions.” 


II. 


The section of the Revised Statutes (4887) now un- 
der consideration is in the following words: ‘ No per- 


son shall be debarred from receiving a patent for his 
invention or discovery, nor shall any patent be de- 


" | . 


d invalid by reason of its having been first pat- 


ented or caused to be patented in a foreign country, 


unless the same has been introduced into public use in 
the United States for more than two years prior to the 
ipplication. But every patent granted for an invention 
hich has been previously patented ina foreign country 
shall be so limited as to expire at the same time with the 
oOreien praate nt, oO if there be more than one, at the same 
| having the shortest term, and in no 

it be in force more than seventeen years.” 
mn 16 of the Act of March 2d, LIS6L, 
Sec, 4884 of the Revised Statutes, the term 
rican patents is fixed at seventeen years, with- 
f extension (Siemens vs. Sellers, 123 U.S., 


How eln- 


normal statutory term of all Amen- 

hat section would have apphed to patents 
Sec. 4557, and they would all have had a 
seventeen vears under it, if Congress had 
»some of them another rule. for the ad- 

their terms. It was with that intent 

vress enacted the provisions of. See- 

the terms of patents when the in- 

been first patented in a. foreign country. 
such patents should ruh Was the 
consideration. It was seen, of 

if the statutory term of seventeen years 
ipply in all cases, the American patent 

ses, have a longer term than the for- 

nt, while in other cases, 1f the term of the for- 
ent was mace the universal rule, the American 
issued under this section might exceed the sev- 
ears of our general statute. How to obviate 
and at the same time provide ct rule by 

e terms of the American patents issued under 
i887 should be definitely fixed by /aw at the 


time of their issue, as all other American patents are. 
was the object in view. The /imztation of the terms was 
the exact subject occupying the legislative mind, and 
for the purpose of resolving it Congress adopted the 
language now under consideration. 

“ But every patent granted for an invention which 
has been previously patented in a foreign country shall 
be so limited as to ex pure at the same time with the for- 
eign patent, or if there be more than one, at the same time 
with the OILE having the shortest levi, and in ho case shall 
it be in force beyond seventeen years.” 

The phraseology of this provision has precise refer- 
ence to the subject of fixing the term. And in that 
sense it declares that every patent issued under this 
section ‘ shall he so limited” as to expire at the same 
time with the foreign patent. 

If this language stood alone it would clearly indicate 
its reference to the ferm of the foreign patent, for the 
words ‘‘so limited” refer to some existing limit of the 


foreign patent then so fixed and ascertainable as to 


point out the time when it shall expire by force of its 


limit as declared by the instrument itself. The act 
brings the two patents, the foreign and American, 
tovether for the purpose ot limiting the term ot the 
one by the other, and imposes the limit of the former 
upon the latter by ascertainment of the actual term 
it has to run, and thus making the terms EL pre 
simultaneously. The words ‘so limited” are not in 
any just sense referable to forfeitures, penalties, defaults 
or contingencies that may possibly happen. They 
‘refer to a period that is certain or may be reduced 
to certainty, as this Court held in the Bate case. 
sut when we read this language in connection with the 
residue of the sentence all doubt seems to disappear— 
© Nhall be so limited as to erprre ut the same time with 
the foreign patent, or if there be more than one, at the 
same time with the one having the shortest term, and in 


710 CAKE shall it he 17) foree MLOTE than seventeen Yt ars.” 
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Now. is it not manifest that the limitation by expira- 
tion is one and the same thing, whether there be one 
foreign patent or more than one? Are not the words 

shall be so limited as to expire at the same time,” 
ipplicable where there is more than one patent to the 
second branch of the sentence with the same force and 
meaning as when applied to the first? So read, who 
ean doubt their significance and intent ? 

‘ here pat vit qranted for i bnvention which has 
yorte nted aT, a foreign country shall be SO 


j? ae ae | sly / 
if there be more than 


pate j fi. fe eCLpire, 
t the ERI ATTY mith the Cie having the shortest 


The whole intent of the provision is couched in 
would doubt, it seems to us, 
the words ‘“ so limited as 


f, 
these words, and nobody 
‘f the section so read that 
to expire ' have reference to the term to be granted to 
American patent and its limitation by the term 
vhich has been granted to the foreign patent. But if 
ngenuity can frame a doubt upon the subject is 1t not 
by the closing language of the 


if cyrice dispelled 
fy 14) COTS? shall jf hy in force pnowve than 


sentence. °° ned li) 

penleey VWCATS, 
What do these words mean? Clearly they have 
recard to the general statute which fixes and limits 
the term of American patents in all cases at seventeen 
years; and they declare that in fixing a term or limit 
fa patent issued in a case provided for by See. 4887, 
‘+ shall be so done that in no case shall the maximum 
term of o} inal American patents be exceeded : but in 
ll cases where the term of the foreign patent is less 
than such maximum, the term of the American patent 
ll be so limite? as to expire with the term of the 


shall 
foreign patent, or with the shortest term, if there be 


more than one. 

But for the restriction of seventeen years the term 
under Sec. 4887 might exceed the term of the general 
statute, because a foreign patent nay, in some Cases, 
have a term of twenty years, and if the application be 


op 
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made shortly after its issue, then the provision of See. 
4887 would give a term perhaps of nineteen years or 
longer, unless restrained by the last limitation of See. 
4887. 

A careful study of the provisions of the section (4887) 
in connection with our general statute limiting terms of 
patents, seems to us to leave no question that the intent 
of Congress, in enacting that section, was simply to 
provide that a patent issued under it shall in all cases 
be limited by the unexpired term of the foreign patent, 
if but one; but if more, then by the unexpired term of 
the shortest, and shall expire therewith—unless im 
any case such term would give the American patent 
more than seventeen years, in which case seventeen 
vears shall be the limit. 

This construction gives full scope to every portion of 
the section and introduces nothing foreign to its mani- 
fest purpose ; and the settled rules and principles upon 
which statutes are construed require this to be done. 


IilI. 


The normal ferm of patents issued under See. 4887 
is seventeen years by force of Sec. 4884, unless short- 
ened by the unexpired term of a controlling foreign 
patent which has less than seventeen years to run ; in 
in which case such unexpired period becomes the sub- 
stituted and fixed term of the American patent. 

To illustrate: Suppose the foreign patent has been 
issued by Belgium, where the statutory term is twenty 
years, and within a year or less the patentee or owner 
applies under See. 4887 for an American patent, which 


is awarded to him for the full normal term of seventeen 


years, as limited by Sec. 4884, because the Belgian pat- 
ent being for more than seventeen years, and having 


s 


more than that period vet to run does not at all affect 


the American patent. 

Upon the term-of the American patent the term of 
the foreign patent has no operation whatever ;.because 
to so limit the term of the American that it ‘‘ shall ex- 
pire with the foreign patent, is to make it nineteen 
years instead of our MALIN UME ot seventeen years. We 
therefore, in the supposed case have an American pat- 
ent issued by virtue of Sec. 4887, wholly governed by 
of our own laws and not at all affected in respect of its 
term by the foregn patent because limited by Sec. 4887 
to the normal term of our general statutes (See. 4884). 

But suppose of the twenty years term of the Belgian 
patent five years have already run, so that it will expire 
at the end of fifteen vears. On that fact, Sec. 4887, in- 
tantly operates, by “so limiting” the term of the 
(merican patent that it also will expire at the end of 
hiteen years that is. with the Bi lyian patent. Here 
Sec. 4887 has its direct and immediate effect, to wit, 

reduction of the American patent from its pormal 

of seventeen years to the measure of the foreign 

itent as then existing, to wit, fifteen years. In such 

we insist the language and intention of the 

fully satisfied, because they look only to 

) be done and pPnished at the time 

patent is granted. But Section 4887 also 

ontemplates that there may be another condition 

of things, and for that condition it also provides. 

There may be several foreign patents having different 

terms or issued at different times so that lapse of time 

is diminished the period of the original term. In 

| case the section makes inquest to ascertain which 

of the several patents has the shortest term to run. The 

sole object of doing this is to fix the term of the Ameri- 
in patent at the time of its issue. 

It finds, we will suppose, three foreign patents—a 


vears and an English one for fourteen vears. Appa- 


Ss 


rently the English one has the shortest term and con- 
trols ; but the dates of their issue show that the Bel- 
vian patent has already run seven years, the French 
one but a year and the English patent has just been 
issued. The mathematics of the statute speedily deter- 
mine that the Belgian patent is the one having the 
shortest time to run, and instantly it fixes the Belgian 
as the one that must measure the term of the American 
and therefore the American patent is so lmited as to 
expire at the same time with the Belgian patent, be- 
cause that is the one havine the shortest term. The 
statute commits no errors. It ascertains and determines 
contemporaneously with the issue of its patent and im- 
presses upon that instrument when it is granted the 
exact period of its term, whether that term be written 
in it or not; and that cone it becomes an American 
patent for the ascertained term, governed wholly by 
American laws. Hence, in the case just supposed the 
Releian patent is found to be the shortest and the 
American takes the remaining term and is limited to 
expire with it. 


IV. 


[f Congress meant to provide a system of forfeitures, 
penalties and punishments for American patentees by 
Sec. 4887 it 1s inconceivable that it should not have so 


declared in plain and explicit terms. Such a system 


would operate wholly on the American patent and not 
at all upon the foreign one. The intention could have 
been easily expressed in a few words, which would have 
advised applicants of their dangers and perils. Words 
like these, “If for any cause the foreign patent shall 
be forfeited or cease to protect the invention before its 
term shall expire this patent shall also terminate,” or 


ra aE AT 
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Jar expression would have been used. Courts 

vel strne doubtful statutes so as to bring within 

terms penalties, forfeitures or offenses not clearly 
lin their language. 


Bonell vs. Griswold, SO N. Y., 128. 


t byive rssul rule in equity never to enforce 
’ ; Peel rity qi forfeiture. | 
Sec. 1319, Story Eq., (75. 
Marshall vs. Vieksbure, 82 U. S., 146, 149. 


Forfeitures are not favored in law. They are often 
{ vreat oppression and injustice (per Brap- 

|. Insurance Co. vs. Norton, 96 N. Y., p. 242), and 
TS oy aiver are accepted as suthcient to avoid 


LiPehiie's UO. VS. Wolf. yy 3. ., 26. 


Insurance Co. vs. Egeleston, 572, 577. 


Our Courts will not enforce the forfeitures of foreign 
their imposition operates in any sense lnjur- 

to our own eitizens or residents within our juris- 

Qur tribunals deal only with the rights and 


T 1] x sy (*T ot patents, crented by our COW) laws 


nnd operating within our own jurisdiction. 
ly hsregarad of thre spirit a) these veneral rules and 
oles this Court is asked first to so construe one of 


statutes as to import therein a system of for- 

foitur aryl penalties imposed hy il foreign country in 
if thy failure (>) neclect ofa patentee ot such for- 

intry to comply with its laws in- respect of 
payment of taxes or of working the patent in that 
mintry, and to declare that an apparent forfeitare or 
the unde such laws operates tO terminate anc le- 
stroyv rights and property in respect of the same inven- 
tion acquired under our statutes and held in our coun- 
try This should never be done except under the most 
direct and positive injunctions of statutes, regulated by 


eareful protective restrictions and provisions. 


Vi. 


A very labored ettort is made to show that this Court 


in the Bate case passed upoL and decided this question 


of coustruction. 


The sole question of that case was: What was the 


term of the Canadian patent which Section 4887 


adopted and fixed for the American patent ? 


The Canadian statutes create for patents a term of 


fifteen years, to which term the patentee wequires it 


vested legal right. 


Of that term it permits him to take 


the whole at once, or an installment of five years and 


pay proportionally therefor; and at his own will repeat 


such installment at or before the expiration of the five 


years until the whole term of fitteen years shall be ex- 


hausted. 


Bate had taken and paid for the first and second in- 


stallments, and the question Wits whether Section S87 


of our statutes limited the term of an American patent 


for the same invention to the first period of five years 


taken under the Canadian patent, or extended to and in- 


cluded the whole term of fifteen years to which Bate 


had acquired a vested legal right. 


The Court held that the American patent was mea- 


sured by the vested legal right of Bate under his Can- 


dian patent 


that is, to fifteen years. 


In such aecase the question volved in this case 


could not be decided. ‘The jadgment of each case de- 


cides the law of its own facts. The eminent jurist who 


prone unced the opinion in the Bate case had no such 


question as ours present im his mind, and certainly 


had no intention of prejudging it if he had. His lan- 


guage is to be read in connection with the case before 


him, and is not to be distorted to apply to cases not 


within the case before him. The question ‘* What is 


the term of the Canadian patent to which the limitation 


of See. 4887 apples ” did not involve the other ques- 
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does thit SECTION mean to so limit its patent as 


<pire with the term of the foreign patent, or upon 
some intervening omission or neglect which may effect 
té Inporarily (>) finally its monopoly in) its OW) country ? 
We insist it means the former and that alone; for the 
cquie stion before (‘onvress Was, how much of the seveh- 
reel vi Ars VFiveDl hy Seetion {SS4 shall we prescribe for 
this patent allowed by Section {SS7 ? The shnswer 
ch we say Congress made is : “So muchas remains 
terin crauted 1 the foreign patent, or if there be 
patents. to the shortest of them: but not ex- 
the term of seventeen vears. 
may impose upon an American patent such 
resulting from the defaults or omissions 
owners of the foreign patent as it sees fit, 
not done so by Section 4887. 
Respe etfully submitted, 
CiROSVENOR P. Lowrey, 
Bb. FF. Tuurston, 
(‘LARENCE A. SEWARD, 
J. M. DEUEL, 


for Appellants. 
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